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FOREWORD

The monitoring of human rights observance is a long-established practice for Moscow Helsinki
Group. This monitoring helps to give public expression to the flagrant abuse of justice and to con-
strain to a certain extent arbitrary decision making by authorities.

During the period of 2012 to 2013, certain laws concerning civil rights were enacted in Russia
which caused deep concern for civil society about constitutional rights in general. For the first time,
we as human rights defenders are facing a dilemma: on the one hand we must observe the law,
and on the other we unable to such laws that, in particular, force us to get registered as foreign
agents. Such law is contrary to all principles of rights.

In autumn 2012, at the All-Russia Conference of Civil Society Organizations, a common posi-
tion was taken by participants to refuse to get registered as foreign agents. To tell the truth, |
doubted whether all organizations involved in matters of civil society would be able to hold out. It is
gratifying to know that only one small organization dealing with competition issues in the CIS ulti-
mately got registered. We managed to hold out despite the barrage of prosecutor’s investigations
that hammered the existing organizations in 2013. The GOLOS Association was one organization
whose operations were suspended because of their refusal to get registered.

It was during this dramatic situation that we launched our project “Monitoring of the law en-
forcement practice of previous years in the field of protection of civil rights”. We decided to focus
on five laws that had sparked a massive public outcry, namely:

(a) Federal Law No0.65-FZ “On the introduction of amendments to the Code of the Russian
Federation of Administrative Violations and the Federal Law “On meetings, rallies, demon-
strations, processions and picketing” dated June 8, 2012;

(b) Federal Law No.121-FZ “On the introduction of amendments to certain legislative instru-
ments of the Russian Federation to the extent of regulation of activities of non-profit organ-
izations fulfilling the function of a foreign agency” dated July 20, 2012;

(c) Federal Law No0.139-FZ “On the introduction of amendments to the Federal Law “On pro-
tection of children from information impairing their health and development” and certain
legislative instruments of the Russian Federation” dated July 28, 2012;

(d) Federal Law No0.141-FZ “On the introduction of amendments to the Criminal Code of the
Russian Federation and certain legislative instruments of the Russian Federation” dated
July 28, 2012; and

(e) Federal Law No0.135-FZ “On the introduction of amendments to Article 5 of the Federal
Law “On protection of children from information impairing their health and development”
and certain legislative instruments of the Russian Federation with the purpose of protec-
tion of children from the information promoting the negation of traditional family values”
dated June 29, 2013; as well as regional acts against the so called propaganda of homo-
sexuality.

We wanted not only to collect data but also draw the attention to the decision makers behind
them.

Even the President has admitted that amendments to the laws concerning NGOs are required .
Hopefully, this will happen as soon as possible and with the participation of representatives of
those organisations working in the field of civil rights

Lyudmila Alekseyeva,
Head of the Moscow Helsinki Group



ABOUT THE PROJECT

In 2011—2013, a number of legislative instruments were enacted in the Russian Federation
that fell under special notice on the part of the human rights defenders.

In November 2012, the Moscow Helsinki Group launched the project “Monitoring of the law
enforcement practice of the previous years in the field of protection of civil rights”. The plan was to
collect unbiased information about the quality of the enacted laws and their practical application.
The monitoring was focused on: amendments to the legislation on public events; the law on the
regulation of activities of non-profit organizations fulfilling the function of a foreign agent; amend-
ments to the law on protection of children from information impairing their health and development;
introduction of criminal liability for defamation; the federal law and regional laws against the “prop-
aganda of homosexuality”.

In order to achieve the set goal MHG engaged experts who conducted the analysis of the laws
and other regulatory instruments, as well as their practical implementation, drew certain conclu-
sions and gave recommendations on the adjustment of the laws. In particular, the following per-
sons participated in the project as authors of the expert opinions and reviews:

Damir Gainutdinov, Cand. Sc. (Law), legal analyst of the AGORA Association, experienced in
the preparation of analytical reviews, specialist in the field of protection of freedom of the Internet in
Russia;

Olga Gnezdilova, attorney, coordinator of the monitoring program of the Inter-regional Human
Rights Advocacy Group;

Sergey Shimovolos, lawyer, Chairman of the Nizhny Novgorod Human Rights Society, expert
in the field of freedom of assembly;

Valeriy Sozayev, Master of Religious Studies, cultural specialist, expert in the field of rights of
sexual minorities;

Sergey Golubok, attorney, expert in the field of rights of sexual minorities;

Dmitriy Kolbasin, Head of Information Department of the AGORA Association, Editorial Direc-
tor of the Open Information Agency;

Elena Lukyanova, Doctor of Law, professor of the national research university “Higher School
of Economics”, Director of the Institute for Monitoring of Law Enforcement Effectiveness, member
of the Public Chamber of the Russian Federation.

Within the framework of the project public discussions of the laws and the subordinate legisla-
tion took place with the participation of experts, representatives of the legal and human rights ad-
vocacy community, members of the Presidential Council for the Development of Civil Society and
Human Rights, members of the Public Chamber of the Russian Federation, etc.

For the purpose of prompt informing of all persons concerned the website “Monitoring of the
new Russian laws and their administration in the field of protection of human rights” (http://mhg-
monitoring.org) was developed and launched, where newsletters, expert opinions, publications and
reviews are posted now. Some well-known experts were video-interviewed expressly for the said
website.

Based on the results of the work performed, this collected volume was prepared including ex-
pert opinions, legislation reviews, reviews of the law enforcement practice, as well as the conclu-
sions and recommendations with regard to changes in the legislation and law enforcement.



REGULATION OF ACTIVITIES OF NON-PROFIT ORGANIZATIONS
FULFILLING THE FUNCTIONS OF A FOREIGN AGENT

RUSSIAN AND INTERNATIONAL LEGISLATION REVIEW

1. Preamble

In July 2012, without any public discussion the State Duma of the Russian Federation rail-
roaded the adoption of amendments to a number of regulatory instruments introducing the term
“non-profit organization fulfilling the functions of a foreign agent”, some additional obligations of
such organizations, and the administrative and criminal liability, as well as broadened the powers
of government authorities in relation to such non-profit organizations (NPOs) *. The law came into
effect on November 21, and shortly thereafter the amendments to the Code of Administrative Viola-
tions (CAV) and the Criminal Code (CC) took effect.

You will find below the arguments as to why these provisions in themselves constitute interfer-
ence with the freedom of association and contradict the Constitution and the international docu-
ments recognized by Russia.

The introduced requirements to NPOs do not pursue a legitimate objective. The quality of the
provisions, the possibility of their violent construction and application do not allow to call the enact-
ed act a law. The declared objective of the citizens’ oversight of the activities of NPOs in a demo-
cratic society can be achieved through other means, whereas this approach can be understood as
nothing but a discriminatory one.

Finally, the right of NPOs to receive foreign funding and influence the national policy is not in
any way limited in the international law and does not provide any grounds for such limitation in the
Russian law.

2. Right to freedom of association

The right to freedom of association is stipulated in the Russian Constitution, the Convention
on the Protection of Human Rights and Fundamental Freedoms, as well as in the International
Covenant on Civil and Political Rights. This right may be limited in certain events.

Further on we are going to investigate whether the legislation “on foreign agents” limits the
right to freedom of association and whether these limitations contradict the provisions of the Con-
stitution of the Russian Federation and the international documents.

Article 30 of the Russian Constitution establishes: “Everyone shall have the right for associa-
tion, including the right to establish trade unions for the purpose of protection of their own interests.
The freedom of operation of non-governmental associations shall be guaranteed”. Article 55 con-
tains the list of the conditions in which this right may be limited: “3. The rights and freedoms of a
human being and citizen may be limited by the federal law solely to the extent required for the pur-
pose of protection of the fundamentals of the constitutional system, morals, health, rights and legit-
imate interests of other persons, and ensuring of national defense and national security”.

Artlcle 11 of the Convention on the Protection of Human Rights and Fundamental Freedoms
says % “1. Everyone shall have the right to freedom of peaceful assembly and association with
others including the right to establish trade unions and join the same for the purpose of protection
of their own interests. 2. The exercising of these rights shall not be subject to limitations, except for
those provided for in the law and required in a democratic society to serve the interests of national
security and public order, for the purpose of prevention of disturbances and crimes, protection of
health and morals, or protection of rights and freedoms of other persons”.

Article 22 of the International Covenant on Civil and Political Rights® says: “1. Each person
shall have the right to freedom of association with others, including the right to establish trade un-

'Federal Law No.121-FZ “On the introduction of amendments to certain legislative instruments of the
Russian Federation to the extent of regulation of activities of non-profit organizations fulfilling the functions of
a foreign agent” dated 20 July 2012 (hereinafter referred to as FL No.121).

“Ratified by Federal Law No.54-FZ “On the ratification of the Convention on the Protection of Human
Rights and Fundamental Freedoms and Protocols thereto” dated 30 March 1998.

*The Covenant was ratified by Order No.4812-VIII of the Presidium of the Supreme Soviet of the USSR
dated September 18, 1973, entered into effect for the USSR on March 23, 1976.



ions and join the same for the purpose of protection of own interests. 2. The exercising of this right
shall not be subject to any limitation, except for those provided for in the law and required in a
democratic society to serve the interests of national or public security, public order, protection of
health and morals of the population, or protection of rights and freedoms of other persons”.

Article 15 of the Constitution of the Russian Federation establishes: “1. The Constitution of the
Russian Federation shall take precedence, have direct effect and be applicable in the whole territo-
ry of the Russian Federation. Laws and other legal instruments enacted in the Russian Federation
shall not contravene the Constitution of the Russian Federation... 4. The universally recognized
principles and provisions of the international law and the international treaties of the Russian Fed-
eration shall constitute an integral part of its legal system. In the event when any international trea-
ty of the Russian Federation establishes other rules than those provided for in the law the provi-
sions of the said international treaty shall apply”.

The Plenum of the Supreme Court of the Russian Federation expressed its opinion on the pri-
ority of the international treaties: “The terms of an effective international treaty of the Russian Fed-
eration the consent to the binding effect of WhICh was adopted in form of a federal law shall have
priority over the laws of the Russian Federation™.

The Plenum noted: “In accordance with Clause b Part 3 Article 31 of the Vienna Convention,
in the interpretation of an international treaty the subsequent practice of application of the law es-
tablishing the aareement between the participants with regard to its interpretation shall be taken
into consideration along with its context... The Russian Federation as a party to the Convention on
the Protection of Human Rights and Fundamental Freedoms recoanizes the jurisdiction of the Eu-
ropean Court of Human Rights as obligatory in terms of interpretation and application of the Con-
vention and the Protocols thereto in the event of an alleged violation by the Russian Federation of
the provisions of these treaties....”

In Russia the activities of NPOs are requlated by the federal laws “On non-profit organiza-
tions” (hereinafter referred to as FL “On NPQOs"), “On public associations” and other special laws.

Note that the European Court of Human Rights established in the resolution dated April 29,
1999 in the case of Chassagnou and others v. France: “The term “association” has an independent
meaning: the qualification in the national law has only a relative value and represents only a simple
starting point”. Therefore, it will be deemed that this analysis relates to all NPOs, even if they are
established in a form other than public association.

3. A few words about FARA

In the promotion of the laws “on foreign agents” the Russian politicians referred to the provi-
sions of The Foreign Agents Registration Act (FARA) ® (USA). It should be emphasized that the
American legislation has no effect in the territory of Russia, and unlike Russia the USA are not par-
ty to the Convention on the Protection of Human Rights and Fundamental Freedoms which regu-
lates in detail the possible limitations of the freedom of association. Thus, from the legal (but, of
course, not propagandistic) viewpoint the referral to the American legislation is inconsistent. This
argument could be used only if the Russian Federation withdrew from the Council of Europe.

Still, please note that FARA governs the activities of foreign entities as such and does not extend
to associations established under the laws of the USA or managed and/or owned by US citizens,
while the Russian legislation “on foreign agents” covers non-profit organizations established and reg-
istered by the authorities in accordance with the Russian laws and by Russian citizens.

The American law was enacted for the purpose of controlling “lobbyist contacts” on the part of
foreigners, by which any oral or written communication is meant with the persons included in the
list contained in the laws, including communication using electronic means, in particular telephone
conversations, exchange of electronic messages, etc. The Russian law refers not so much to direct
contacts with deputies (which is often complicated in our conditions), as to participation in cam-
paigns and shaping of public opinion and, hence, addresses the field of freedom of assembly and
the liberty of speech in the first place.

The American act declares a legitimate objective — the protection of national defence, nation-
al security and foreign policy, while the Russian law refers to the “intensification of public control”.
FARA exempts foreian citizens from registration in the event when their annual income from lobby-
ist activities does not exceed $5,000, and foreign entities in the event when their expenditure for
lobbyist purposes does not exceed $20,000 per annum. The Russian legislation is prepared to call
a NPOs an agent just for 1 Rouble received from a foreign citizen.

“Clause 8 of Judgment No.5 of the Plenum of the Supreme Court of the Russian Federation “On the
application by courts of general jurisdiction of the universally recognized principles and provisions of the in-
ternational law and the international treaties of the Russian Federation” dated October 10, 2003.

°The Foreign Agents Registration Act (FARA). URL: http://www.fara.gov.



The American act clearly declares its effect in the interest of a foreign state. The Russian law
contains the stipulation “including for the benefit of” providing for a limitlessly extensive interpreta-
tion. Unlike the Russian law FARA does not introduce unexplainable exceptions for legal entities of
certain legal forms or for certain sources of foreign funding.

Consequently, the quality of the US act is much higher than the one of the Russian law and,
hence, the guarantee against arbitrary application is more reliable.

4. Notion of a “foreign agent”

Clause 6 in Article 2 of FL “On NPOs” takes the key place in the legislation “on foreign agents”.
It introduces the notion of a “non-profit organization fulfilling the functions of a foreign agent”: “In
the present Federal Law by non-profit organization fulfilling the functions of a foreign agent a Rus-
sian non-profit organization is meant which receives money funds and other property from foreign
states, their government bodies, international and foreign entities, foreign nationals, persons desti-
tute of nationality or persons authorized by them, and (or) from Russian legal entities receiving
money funds and other property from the said sources (except for open joint stock companies par-
tially owned by the state and their subsidiaries) ® (hereinafter referred to as foreign sources), and
which participates, including for the benefit of foreign sources, in the political activities carried out
in the territory of the Russian Federation.

A non-profit organization, except for political parties, is deemed to participate in political activi-
ties carried out in the territory of the Russian Federation in the event when irrespective of the goals
and objectives specified in its instruments of incorporation it takes part (including in form of financ-
ing) in arrangement and conduct of political campaigns with the view to influence the government’s
taking of decisions aimed at modification of the national policy being implemented by them, as well
as in the shaping of public opinion for the specified purposes”.

Thus, a “foreign agent” has to exhibit two characteristic features: (1) receiving of foreign fund-
ing (with some exceptions), and (2) participation in political activities (the definition of which is giv-
en in this article for the first time ever in the history of the Russian legislation).

4.1. Funding

As it turned out in practice, foreign funding has the paramount importance for the authorities.
On April 4, the First Deputy Prosecutor General of Russia A. Buksman in his commentaries regard-
ing the checking of citizen advocacy organizations stated: “The situation is that [foreign] funds are
being received, and no one is in effect registered [as a foreign agent]”.

According to Article 26 of FL “On NPOs” “the sources of formation of property of a non-profit or-
ganization in monetary and other forms are: periodic and one-time receipts from founders (partici-
pants, members); voluntary asset contributions and donations; revenue from the sales of goods,
works, services; dividends (income, interest) received on shares, bonds, other securities and depos-
its; income received from property owned by such non-profit organization; other revenue not prohib-
ited by the law”. Consequently, the law-makers do not emphasize separately the donations from a
foreign source.

According to Article 46 of the Federal Law “On public associations”, “Russian public associa-
tions may in accordance with their charters join international public associations, acquire rights and
bear liabilities corresponding to the status of the said international public organizations, maintain
direct international contacts and connections, enter into agreements with foreign non-profit non-
government organizations”.

The international law stipulates that the right for financial support constitutes an integral part of
the freedom of assembly.

The Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Belief ‘says: “The right to freedom of thought, conscience, religion or belief includes, in
particular, [...] the freedom to request and receive from individuals and entities voluntary financial
and other contributions”.

The Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society
to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (here-
inafter referred to as the Declaration on Human Rights Defenders) ® establishes as follows: “Eve-

®0ur italics here and elsewhere.— MHG. The terms in italics are of key importance and will be further
discussed in more detail.

" Adopted by Resolution 36/55 of the UN General Assembly of November 25, 1981. URL:
http://www.un.org/ru/documents/decl_conv/declarations/relintol.shtml.

® Adopted by Resolution 53/144 of the UN General Assembly of December 9, 1998. URL:
http://www.un.org/ru/documents/decl_conv/declarations/defender.shtml.


http://www.un.org/ru/documents/ods.asp?m=A/RES/36/55
http://www.un.org/ru/documents/ods.asp?m=A/RES/53/144

ryone shall have the right, individually and conjointly with others, to request, receive and use re-
sources specifically intended for the purpose of promotion and protection of human rights and fun-
damental freedoms by peaceful means in accordance with Article 3 of this Declaration”.

In its report ° the Observatory for the Protection of Human Rights Defenders states justly:
“Notwithstanding that the Declaration on Human Rights Defenders protects the right to receive and
use funds, it nevertheless does not impose limitations on the sources of funding (public/ private,
local/ forelgn) Hence, it by default grants to NPOs the right of access to international funding
sources”

Accordmg to the Recommendation of the Committee of Ministers of the Council of Europe to
the member states regarding the legal status of non-governmental organizations in Europe, “an
NPO must have liberty to request financing and receive the same [...] not only from government
authorities in their own country, but from organlzatlons or private donators from other states, or
from multilateral/ international institutions”

The European Court for Human nghts in its resolution dated February 1, 2007 in the case of
Ramazanov and others v. Azerbaijan established that the imposition of additional conditions which
resulted in the limitation of the normal activities of NPOs, including their right to receive grants or
donations, constituted interference with the freedom of association.

It should be noted that not every foreign financing falls within the scope of the law “on foreign
agents”. We could not find in the law, the explanatory note thereto or elsewhere any explanation as
to the reasons for the inclusion of the stipulation “except for open joint stock companies partially
owned by the state and their subsidiaries”. In other words, NPOs receiving contributions from a
foreign government-owned OJSC and engaged in political activities in the Russian territory do not
have to get registered as “foreign agents”.

4.2. Political activities

On March 30, the Ministry of Foreign Affairs of Russia noted in its formal statement that a pro-
hibition had been introduced in Russia on the funding of political activities from abroad™?

However, let us discuss the term “political activities” given in the law.

Clause 6 Article 2 of FL “On NPOs” establishes that it is the actual activities that serve as a
characteristic feature of a “foreign agent” and not the provisions of the charter documents or the legal
form: “in the event when irrespective of the goals and objectives specified in its instruments of incor-
poration it takes partin...”.

4.2.1. “Changes in the national policy”

According to Article 3 of the Constitution of the Russian Federation “the holder of sovereignty
and the sole source of authority in the Russian Federation is its multinational population. The peo-
ple exercise their power directly, as well as through government authorities and local self-
government bodies. The superior way of direct expression of the rule of the people is referendum
and free election”.

In accordance with Article 27 of the Federal Law “On public associations”, “for the purpose of
implementation of the statutory purposes a public association constituting a legal entity shall have
the right to: freely disseminate information about its activities; participate in the elaboration of deci-
sions of government authorities and local self-government bodies in accordance with the proce-
dure and within the scope provided for in the present Federal Law and other laws; conduct meet-
ings, rallies, demonstrations, processions and pickets; establish mass media and be engaged in
publishing activities; declare and protect its rights, legitimate interests of its members and partici-
pants, as well as other citizens before government authorities, local self-government bodies and
public associations; come forward with initiatives regarding various matters of social life, submit
proposals to government authorities”.

Article 27 puts a limitation on the exercise of the abovementioned rights by “public associations
established by foreign nationals and persons destitute of nationality or with their participation, which
rights may be limited by the federal laws or the international treaties of the Russian Federation”.

° Violations of the right of NGOs to funding: from harassment to criminalisation. Annual Report 2013. //
Website of the International Federation for Human Rights. URL:
http: //WWWf|dh org/IMG/pdf/obs_2013_human_rights_defenders_russian.pdf.

1bidem.

'CM/Rec (2007)14, § 50.

2 Commentary of the authorized representative of the Ministry of Foreign Affairs of Russia
A.Lukashevich in connection with the reaction of the US Department of State on the checking of activities of
NPOs in Russia // Website of the Ministry of Foreign Affairs of Russia. 30.03.2013. URL:
http://mid.ru/brp_4.nsf/newsline/1ICCFC9D23A9E8B9E44257B3E0028D41C.
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However, the legislation “on foreign agents” covers in particular the NPOs established by Rus-
sian citizens without foreign ownership.

From the viewpoint of the legislation on non-profit organizations such purpose as “changes in
the national policy” in some field is lawful for NPOs.

4.2.2. “Shaping of public opinion”

By introducing the weighty responsibilities for NPOs wishing to influence the public opinion the
authorities allow for interference with the freedom of expression of opinion guaranteed in Article 10
of the Convention on the Protection of Human Rights and Fundamental Freedoms.

In the decision dated October 18, 2011 for the case of Stankov and the United Macedonian
Organization llinden v. Bulgaria No.2 the European Court of Human Rights acknowledged that “the
protection of opinions and liberty of expression of opinion in the meaning of Article 10 of the Con-
vention is one of the purposes of the freedom of association. Such connection is especially im-
portant [...] where the interference of authorities with the activities of the association is, even if par-
tially, a reaction on its views and statements”.

In the decision of June 21, 2007 for the case of Zhechev v. Bulgaria ECHR also emphasized
that “an organization may advocate for changes in the legal and constitutional frameworks of a state
when the methods used for this purpose are in all aspects lawful and democratic, and when the pro-
posed change in itself corresponds to the fundamental principles of democracy”.

According to the Declaration on the Right and Responsibility of Individuals, Groups and Or-
gans of Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms “everyone shall have the right, individually and conjointly with others, to get real access
on a non-discriminatory basis to the participation in the government of its country and management
of state affairs. This includes, in particular, the right to submit, individually or conjointly with others,
to government authorities and institutions, as well as to organizations engaged in the management
of state affairs, critical remarks and proposals relating to the improvement of their activities and
draw attention to any aspect of their operation which may |mpede or constrain the promotion, pro-
tection and exercise of human rights and fundamental freedoms”

According to § 76 of the Recommendation of the Committee of Ministers of the Council of Eu-
rope to the member states regarding the legal status of non-government organizations in Europe
CM/Rec (2007)14, “government and quasi government mechanisms of all levels must ensure an
efficient participation of NPOs without discrimination in the dialogue and consultations on the tasks
and solutions in the sphere of national policy. Such participation must secure the freedom of ex-
pression by people of various opinions with regard to the functioning of the society”.

Notwithstanding that not only the obligatory but also the recommendatory provisions are quot-
ed here it should be noted none of the international documents limits the right of participation in the
shaping of the national policy in connection with the foreign funding of national NPOs.

4.3. The notion of an “agent” in the Russian law

We can't fail to agree with M.Fedotov, Head of the Russian President’s Council for the Devel-
opment of the Civil Society and Human Rights, that the funding of NPOs is as a rule performed in
form of donations, and until the donation agreement is recognized as a sham agreement we can
not speak about agency relations because they are of a totally different nature. In addition, Mr. Fe-
dotov notes: “In an agency agreement the agent undertakes to perform upon the request and in the
interest of the principal legal or other acts for an agency fee. In contrast, in a donation agreement
the donator delivers to the donee property or rights for the use for universally beneficial purposes.
This is why the provision stating that an organization receiving property from “foreign sources” acts

“in particular for the benefit of foreign sources” contained in Clause 6 Article 2 of the Federal Law
“On non-profit organizations” is absolutely unacceptable. It is obwous that agency relations imply
for the agent’s performance solely for the benefit of the pr|n0|pal

Nowhere in the legislation, except for the new provisions “on foreign agents”, is it stated that
an entity acting “in particular for the benefit of” must have special rights and obligations. This am-
biguous wording can mean anything.

Obviously, the lawmakers did not pursue the goal to define agency relations. The term “agent”
is used in the law not in the legal meaning but for propagandistic purposes. The experts of the
Russian Academy of Sciences stated in their linguistic opinion: “This construction was used on
multiple occasions by the authorities and investigation agencies as a standard charge against tens
of thousands of our citizens during the time of political repressions in the 30s—40s; this construc-

®Adopted by Resolution 53/144 of the UN General Assembly of December 9, 1998.
“M.Fedotov. Anent the notion of a “foreign agent” in the Russian law // URL: http://www.internet-
law.ru/info/unesco/tom11.htm.



tion was recorded in the accusatory speeches of Soviet prosecutors, in hundreds of judicial judg-
ments and extrajudicial verdicts, on the pages of Soviet nhewspapers... this construction is en-
grained in the minds of Russian language speakers...» *°

5. Interference with freedom of association

The legislation “on foreign agents” in itself constitutes interference with the freedom of associ-
ation as it puts at threat the existence of a legal entity, limits funding and introduces criminal liability
of members of such association.

5.1. Status of a legal entity

In the decision for the case of Gorzhelik and others v. Poland (February 17, 2004) the ECHR
acknowledged as follows: “the most important aspect of the right for freedom of association is that
citizens must have an opportunity to establish a legal entity for the purpose of acting collectively in
the field of their mutual interest. In the absence thereof this right will have no sense”.

In the decision for the case of Sidiropulous and others v. Greece (July 18, 1998) the ECHR
emphasized that “the opportunity for citizens to establish a legal entity for the purpose of acting col-
lectively in the field of protection of their interest constitutes one of the most important aspects of
the right to freedom of association, in the absence of which this right will lose its sense. The way in
which the national law secures this freedom and the application of the latter by the authorities in
practice disclose the status of democracy in the country concerned”.

In this connection the risk of suspension of operation and liquidation of an NPO basing on the
legislation “on foreign agents” (the bad quality and the possibility of violent interpretation of which
will be discussed below) constitutes interference with the freedom of association.

5.1.1. Suspension of operation of NPOs

In accordance with Clause 6 Article 32 of FL “On NPOs” the Ministry of Justice of Russia has
the right to “suspend on the basis of its decision for the period of not more than six months the op-
eration of a non-profit organization fulfilling the functions of a foreign agent which fails to apply for
the inclusion thereof in the [...] register of non-profit organizations fulfilling the functions of a foreign
agent”.

The Ministry of Justice stated: “The activities of NPOs funded from abroad and refusing to get
registered as a foreign agent will be suspended. In the event of a repeated refusal they will be sub-
ject to criminal liability”.

This being said, none of the regulatory instruments answers the guestion as to who and based
on what the procedure establishes that such NPO which fails to get voluntarily registered with the
register is still a foreign agent.

5.1.2. Liquidation

The provisions of the law “on foreign agents” do not directly provide for the liquidation of
NPOs; however such measure can be applied on the basis of Article 44 of the Federal Law “On
public associations”, Article 18 of FL “On NPOs” and Article 61 of the Civil Code of the Russian
Federation in the event of repeated or gross violation of the law or other legal acts.

The deputy of the State Duma representing the United Russia Party V.Burmatov stated: “In the
event when they [NPOs] refuse to comply with the federal law they will first be subject to fines, and
thereafter to removal of legal registration with the Ministry of Justice”.

On March 15, on the website of the United Russia Party the following message of the Young
Guard of the United Russia was published: “Our organization is against [...] funding of NPOs from
abroad, and we are going to secure the assignment to such organizations of the status of a foreign
agent and their subsequent closing”.

Thus, it is clear that the aim does not consist in the “informing of the society” but in the termi-
nation of foreign funding of NPOs under the threat of withdrawal of the status of a legal entity.

5.2. Criminal and administrative liability

The amount of the fine for the non-compliance with the legislation “on foreign agents” stands
out in the Code of Administrative Violations of the Russian Federation against the background of

®Linguistic opinion of the Vinogradov Russian Language Institute of RAS dated November 13, 2012.
Included in the complaint of the GOLOS Association and other NPOs against Russia. Please refer to the
website of the Memorial Association. URL: http://www.memo.ru/uploads/files/950.pdf.
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fines for other violations™®.

In accordance with Article 3.5 of the Russian Code of Administrative Violations the administrative
fine is a money sanction which is expressed in Roubles and applies to citizens in the amount not ex-
ceeding five thousand Roubles (except for two offences in the field of entrepreneurial activities and arti-
cles in connection with the exercise of the right for freedom of assembly and freedom of association). In
accordance with Part 2 Article 46 of the Criminal Code of the Russian Federation the fine is established
in the amount of five thousand to five million Roubles or in the amount of the wage or other income of
the convicted offender for the period of two weeks to five years.

Thus, the fines established in the legislation “on foreign agents”, although formally administrative,
are in fact a criminal sanction as regards their amount and essence.

At the same time the procedure of consideration of cases of administrative violations provided
for in the Code of Administrative Violations of the Russian Federation can not ensure the fairness
of the court proceeding (no minutes are taken, no legal aid is provided, etc) which may result in the
breach of Article 6 of the Convention on the Protection of Human Rights and Fundamental Free-
doms.

6. Lawfulness of interference with freedom of association

Interference with freedom of association contravenes Article 11 of the Convention on the Pro-
tection of Human Rights and Fundamental Freedoms, except for the events when interference
concurrently: (1) is provided for in the law; (2) is conditional upon a “legally justified purpose” —
one of the purposes specified in Part 2 Article 11 of the Convention; (3) is required in a democratic
society. This being said, the notions “provided for in the law” and “is required in a democratic socie-
ty” are not just void declarations but legal terms described in the practice of the ECHR. The Court
also says that any interference must be “proportionate to the pursued legally justifiable purpose”
too.

6.1. Provided for by law (condition 1)

The legislation on “foreign agents” is certainly a law in its form. However, the quality of this law
does not allow us to speak about its possible application in legal practice (and not only for propa-
gandistic purposes).

The quality of law is a legal category used by the ECHR and the Constitutional Court of Rus-
sia. Bad quality of the law concerned means that its application will result in illegal interference with
the exercise of the right for freedom of association.

The Constitutional Court of the Russian Federation stated on repeated occasions that “the un-
certainty of the substance of a legal provision can not ensure its uniform understanding, impairs the
strength of the guaranteed protection of the constitutional rights and freedoms, may lead to a viola-
tion of the principles of equality and supremacy of law; for which reason a violation alone of the
requirement of certainty of a legal provision resulting in its violent interpretation by the executor of
law is sufficient for the recognition of such provision as non-compliant with the Constitution of the
Russian Federation” *'. It also emphasized on repeated occasions the constitutional legal nature of
the requirement of certainty of a legal provision: “A legal provision must meet the general legal cri-
terion of formal certainty resulting from the principle of equality of citizens before the law and the
court (Article 19, Parts 1 and 2, Constitution of the Russian Federation) because such equality can
only be ensured in the event of clarity and unambiguousness of the provision, its uniform under-
standing and application by all executors of law; in contrast the uncertainty of a legal provision
leads to its equivocal understanding and, therefore, the possibility of its arbitrary apg)lication, which

means violation of the principle of equality of citizens before the law and the court” *°,

®According to Articles 19.7.5-2 and 19.34 of the Russian Code of Administrative Violations in the event
of non-submission or late submission by a non-profit organization fulfilling the functions of a foreign agent of
required information to a government authority the fine applicable to officers amounts to 10 to 30 thousand
Roubles, and for legal entities to 100 to 300 thousand Roubles. In the event when a non-profit organization
publishing materials in a mass media or on the Internet fails to specify that the said materials have been pub-
lished by a “foreign agent” the fine amounts to 100 to 300 thousand Roubles for officers and 300 to 500
thousand Roubles for legal entities.

"please refer to Rulings of the RF Constitutional Court No.3-P dated April 25, 1995; No.11-P dated July
5, 2001; No.7-P dated April 6, 2004; No.29-P dated December 20, 2011.

85 Nasonov. Scientific legal opinion with regard to the draft of the Federal Law “On the introduction of
amendments to certain legislative instruments of the Russian Federation to the extent of regulation of activi-
ties of non-profit organizations fulfilling the functions of a foreign agent” // Independent Council of Legal Ex-
pertise. URL.: http://www.neps.ru/node/1893.
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In the decision dated April 3, 2008 for the case of Koretsky and others v. Ukraine the ECHR
says: “The law must be [...] formulated with sufficient clarity in order to enable the affected parties
[...] to foresee [...] the consequences that may be caused by particular acts. In order for the na-
tional legislation to meet these requirements it must provide for a method of legal protection from
arbitrary interference on the part of government authorities with the rights guaranteed by the Con-
vention. As for the matters concerning fundamental rights it would be a violation of the principle of
supremacy of law — one of the basic principles of a democratic society set forth in the Convention
— if the executive authorities are provided with legal discretion expressed in form of absolute pow-
er’.

In the decision for the case of Zhechev v. Bulgaria the ECHR established as follows: “Consider-
ing that this term is broad in its nature and can be interpreted totally differently it is quite possible that
the courts in Bulgaria could have defined as political any activity relating to the normal functioning of
the democratic society and, therefore, make the founders of legal entities register their organizations
as political parties instead of regular associations.

The position of the Venice Commission is defined as follows: “Limitations [of the freedom of
association] must be clear, easy to understand and equally applicable in order to secure that all
persons and parties are able to comprehend the consequences of violation thereof. The limitations
must be explained by needs of the democratic society, and the full protection of the rights must be
implemented in all events of absence of particular limitations. To ensure that the limitations are not
applied without grounds for them the legislation must be formulated carefully in order to be neither
too detailed, nor too vague”™.

Further on, the law must comply with the criterion of “predictability”. In the decision dated April
24, 1990 for the case of Kruslin v. France the ECHR explained: “the wordings of the law must be
sufficiently clear and easy to understand in order to provide citizens with the required information
relating to the circumstances and conditions in which the public authority is vested with the powers
to covertly ... interfere with the exercising of the rights of an individual”.

On January 16, 2013, the Minister of Justice A.Konovalov speaking in the State Duma noted
the uncertainty of the notion “political activities” in the law: “As far as political activities are con-
cerned, | think they will be disputed and discussed as much as in the Constitutional Court”.

In February, T.Vagina, Deputy Head of the Department for NPOs of the Ministry of Justice of
Russia said that she did not know what types of activities of NPOs would be recognized as political
and suggested to wait and see how the judicial practice would develop.

Therefore, the bad quality of the law is evident. The absence of clear definitions provides un-
constrained discretion to the executor of law.

In the decision for the case of Tebieti Muhafize Cemiyyeti and Israfilov v. Azerbaijan (October 8,
2009) the ECHR established as follows: “The law on NPOs provided the Ministry of Justice with the
right of extremely broad discretion with regard to the matter of interference with any activities of the as-
sociation. Such situation created difficulties for the association in foreseeing exactly which of their activ-
ities could be interpreted by the Ministry of Justice as “not meeting the purposes” of the Law on NPOs".

6.2. Legally justifiable purpose (condition 2)

The aim of the adoption of FL No.121 could seemingly be found in the explanatory note to the
bill because the law itself does not state for what purpose the additional responsibilities and liability
are introduced for a number of NPOs.

The explanatory note says that it “has been developed with the purpose of ensuring of open-
ness and publicity of activities of non-profit organizations fulfilling the functions of a foreign agent,
and is aimed at the organizing of due public control over the operation of non-profit organizations en-
gaged in political activities in the territory of the Russian Federation and funded from foreign sources”.
For a start, it should be noted that Article 55 of the Constitution of the Russian Federation and the
international documents do not provide for any similar purpose.

In addition, it turns out that the legislation does not stipulate any possibilities for citizens to
perform public control over the activities of NPOs fulfilling the functions of a foreign agent. At the
same time, the powers granted to government authorities demonstrate that the control has been in
fact tightened on the part of the government.

The confirmation of the sham nature of the declared purpose can be found in the answers of
some territorial administration offices of the Ministry of Justice of Russia to the inquiries of members
of Lawyers for Civil Society Non-profit Partnership which state that the law does not provide for the

Please refer to Rulings of the RF Constitutional Court No.3-P dated April 25, 1995; No.11-P dated July
15, 1999; No.16-P dated November 11 ,2003 and No.1-P dated January 21, 2010.

“please also refer to CDL-AD (2010)024 — Guidelines on political party regulation, by OSCE/ODIHR
and Venice Commission, § 49.
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respon3|b|I|ty of judicial authorities to inform C|t|zens and organizations about the application of the
legislation “on foreign agents”. The legislation ?° grants to citizens the right to only obtain information
from the Ministry of Justice about the full name of an NPO, the name of the register, its account
number, primary state registration number (PSRN), date of allocation of PSRN, address, legal form,
region and status (operating or non-operating). No provisions on “public control” by way of obtaining
from the Ministry of Justice of information about “foreign agents” have been adopted, and nothing is
known about such projects.

The true purpose of adoption of FL No.121 becomes clear from the statements of the political
figures involved in the enactment of the law.

Thus, V.Putin then as the Chairman of the Government stated in December 2011: “We have a
law stating that in the event of financing of any domestic organizations that allegedly are our na-
tional organizations but in fact are financed with foreian money and do turns to music of a foreian
state within the framework of the election process we have to secure ourselves against such inter-
ference with our internal affairs and protect our sovereignty”.

Consequently, the true goal of the authorities is to reduce the opportunities of NPOs to influ-
ence the situation in the country, which does not correspond to the Constitution of the Russian
Federation and the provisions of the international law both on its face and in real substance.

As regards the inclusion in the Criminal Code of the Russian Federation of Article 330 provid-
ing for criminal liability for “malicious evasion of inclusion in the register of foreign agents” in form
of as much as imprisonment for the period of up to two years, the Supreme Court of the Russian
Federation stated that this article “does not provide for the arising of socially dangerous conse-
guences as a feature to distinguish a criminal act from administrative violation”. In other words,
even the Supreme Court does not see any socially dangerous consequences which could be
caused by a refusal on the part of an NPO to get registered as a “foreign agent”.

6.3. Proportionality of interference and the need for it in a democratic society (condition 3)

The law does not provide for a minimum threshold of foreign funding which could bind an NPO
to get registered as a “foreign agent”; hence, even 1 Rouble donated by a foreign national binds
such NPO to call itself a “foreign agent” and mention this in all its publications, even if they are
produced at the expense of Russian sources.

In accordance with FL “On NPOs” and “On public associations” any NPO was obliged even
before the introduction of the term “foreign agent” to submit to tax authorities and judicial authori-
ties a number of reports each year, make part thereof publicly available, as well as undergo sched-
uled and off-schedule checks of NPOs.

On April 5, 2013, Putin said to journalists: “Over four months alone following the adoption by
us of the corresponding law these organizations received from abroad in their accounts... can you
imagine how much? You can’t, and | did not know either: 28 billion 300 million Roubles — this is
nearly a billion dollars. In particular, 855 million Roubles came through diplomatic representations.
These are the organizations engaged in activities relating to domestic policy”. Then he asked a
rhetorical question: “Don’t you think our society has to know who receives money and what for?”
This amount caused surprise on the part of representatives of NPOs. Since 2006 NPOs have been
reporting on an annual basis to the Ministry of Justice about the amounts of received funds and
their spending, and since 2010 they must publish their reporting statements, including regarding
the receipt and spending of forelgn funds on a special-purpose portal of the Ministry of Justice
dedicated to the activities of NPOs *'. Consequently, the data about the recipients of foreign fund-
ing are available on the Internet since 2010 and for judicial authorities since 2006.

In accordance with Article 17 of the Federal Law “On public associations”, “interference by
government authorities and officers thereof with the activities of public associations, as well as in-
terference by public associations with the activities of government authorities and officers thereof
shall not be allowed, except in the events provided for in the present Federal Law”. The NPOs that
had unlawfully interfered with the activities of government authorities had been held liable even
prior to the introduction of the special status of “foreign agents”.

NPOs in Russia have special franchise, i.e. they are allowed to be engaged only in the types
of activities that are provided for in their instruments of incorporation. Charters of NPOs are subject
to a legal expert examination with the Ministry of Justice of the Russian Federation.

In the event of actual engagement by an NPO in the activities which are not stipulated in its

“Administrative regulation on the rendering by the Ministry of Justice of the public service of provision
of information to individuals and legal entities about registered organizations (approved by Order N0.380
dated November 14, 2011).

“The amounts of foreign funding of NPOs and types of expenditures for the period since 2010 are
available here: http://unro.minjust.ru/NKOReports.aspx.
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charter the Ministry of Justice of the Russian Federation could rightfully issue a warning to such
organization even prior to the enactment of the law, suspend its activities and even refer to a court
with a lawsuit seeking liquidation (in the event of gross or repeated violation of this provision).

Based on the above the new interference with the activities of NPOs can not be found propor-
tionate because both the government and the society had already been vested with exhaustive su-
pervisory functions in relation to NPOs.

7. Discrimination

In accordance with Part 4 Article 13 of the Russian Constitution, public associations are equal
before the law. The legislation “on foreign agents” introduces an unjustified difference in the re-
sponsibilities of NPOs depending upon the source of their funding and types of their activities. A
number of these responsibilities require significant financial expenses #. in the meantime the spe-
cial treatment of activities of “foreign agents” has been introduced only for NPOs. At the same time
commercial organizations, government and municipal entities may continue to receive foreign fund-
ing and be engaged in political activities without informing the society thereof or bearing additional
responsibilities.

No reasons have been given for the exclusion of the NPOs engaged in political activities and
receiving foreign funding from the scope of law, but only from open joint stock companies partially
owned by the state and their subsidiaries.

From the scope of law also the following entities have been excluded: religious organizations,
state-owned corporations, state-owned companies and non-profit organizations established by them,
government and municipal (including budget-funded) institutions, associations of employers and
chambers of trade and industry, government authorities, other state authorities, authorities managing
state-owned non-budgetary funds, local self-government bodies, as well as autonomous institutions
(Clauses 4, 6, 7 Article 1 of the Federal Law “On NPOs").

In their joint statement, the UN special rapporteurs on the freedom of association, human
rights defenders and liberty of speech rightfully made a point of the receiving of foreign funding by
government entities and stated: “Organizations of the civil society must have the right for foreign
funding to the same extent as governments have the right for international assistance”.

The law on “foreign agents” does not extend to a humber of NPOs based on both their legal
form, and types of activities.

According to Part 5 Article 13 of the Russian Constitution “it is prohibited to establish and op-
erate public associations the goals or acts of which are aimed at the forcible modification of the
foundations of the constitutional system, damaging of the integrity of the Russian Federation, dis-
ruption of national security, establishment of paramilitary groups, incitement of social, ethnic, na-
tional and religious hatred”.

“Therefore, the draft provides for discrimination of those public associations which are not
prohibited and, hence, whose activities are not recognized as socially dangerous; still they will be
deemed essentially hostile to Russia and practically get registered in this capacity”, says the opin-
ion regarding the draft of the Federal Law “On the introduction of amendments to certain legal in-
struments of the Russian Federation to the extent of regulation of activities of non-profit organiza-
tions fulfilling the functions of a foreign agent” prepared by S.Nasonov, Cand.Sc. (Law), the expert
of the Independent Council of Legal Expertise.

In accordance with Clause 2 Article 2 of the Federal Law “On NPOs”, “non-profit organizations
may be established for the purpose of achievement of social, charitable, cultural, educational, sci-
entific and management purposes, for the purpose of protection of public health, development of
physical fitness and sports, meeting of spiritual and other non-financial requirements of citizens,
protection of rights, legitimate interests of citizens and organizations, resolution of disputes and
conflicts, provision of legal assistance, as well as for other purposes for public benefit”.

At the same time Clause 6 of this article says that “political activities do not include activities in
the field of science, culture, art, healthcare, preventive healthcare and protection of public health,
social support to and protection of citizens, protection of maternity and children, social support to
the disabled, promotion of healthy living, physical fithness and sports, protection of flora and fauna,
charitable activities, as well as activities in the sphere of facilitation of charity and voluntary work”.

This number of exceptions is not indicative of the willingness to regulate the activities of “for-
eign agents” which may operate not only in form of NPOs, but of the willingness to assign the

?In accordance with Article 32 of the Federal Law “On NPOs” non-profit organizations fulfilling the func-
tions of a foreign agent submit to the competent authority once per each six months documents containing a
report on their activities, the membership of their management bodies; documents about the purposes of
spending of funds and disposal of other property, including received from foreign sources — on a quarterly
basis, an auditor’s report — on an annual basis.
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name “foreign agents” to citizen advocacy NPOs established by Russian people under the Russian
law.

8. Privilege against self-incrimination

On the one hand the legislation on “foreign agents” secures the declarative principle of inclu-
sion in the register, and on the other hand it provides for liability in form of as much as deprivation
of liberty for a refusal to get registered as a “foreign agent”. It is assumed that under the threat of
serious fines and criminal liability the management of NPOs will have to declare actually that the
NPOs managed by them are engaged in activities for the benefit of foreign countries. This can re-
sult in some far-reaching implications.

On November 14, 2012, the amendments to the Criminal Code of the Russian Federation took
effect extending the notion of treason. From now on this set of elements of crime includes the “dis-
closure to a foreign state, an international or foreign organization or representatives thereof of in-
formation constituting state secrecy that has been entrusted to a person or becomes known to
him/her in connection with his/her job duties, studies or in other events provided for in the legisla-
tion of the Russian Federation, or provision of financial, material and technical, consulting or other
assistance to a foreign state, an international or foreign organization or representatives thereof in
activities aimed against the security of the Russian Federation”. This being said, the wordings like
“in other events”, “other assistance”, as well as the extended notion “aimed against the security” as
compared to the previous version (“to the detriment of the external security”) are uncertain and fa-
cilitate a violent interpretation. In accordance with the Criminal Code of the Russian Federation the
liability arises in the event of provision of assistance to a foreign organization or its representatives
in [their] activities aimed against security.

Therefore, the person held liable may have no criminal intent at all. It will be enough to prove:
(1) the actual provision of “other” assistance; (2) that the activities of the foreigner concerned are
directed against the security of Russia (irrespective of awareness thereof on the part of the person
providing assistance).

The applying by NPOs for the inclusion in the register of “foreign agents” may serve as proof
(in fact in form of full confession) of item 1. assistance to a foreign or international organization,
while Article 51 of the Russian Constitution establishes the right against self-incrimination.

ANALYSIS OF ENFORCEMENT

1. Preamble

The GOLOS Association has launched the procedure of self-liquidation. Four more non-profit
organizations are considering this option in case that the court ruling enters into legal effect. Two
NPOs are waiting for a court trial of first instance, and more than 50 of them from 27 regions of the
country from the Far East to Saint-Petersburg are currently in limbo. Tens of NPOs have been to
the court at their own instigation, but neither of them has won the lawsuit yet. The fourth month at
raw the mass prosecutor’s investigations of NPOs are in progress, which have affected more than
one thousand organizations. The reason for this situation is the law on NPOs fulfilling the functions
of a foreign agent (FL No.121). It binds Russian non-profit organizations receiving foreign funding
and patrticipating in “political activities” to call themselves “foreign agents”. In the meantime the
prosecutors and the courts use the term “political” in relation to any socially beneficial activity and
refer to charters of the organizations as to proof, and give retroactive effect to the law which is ap-
plied selectively. An NPO is recognized by the court as receiving foreign funding even if Sberbank
of Russia assures the opposite. Meanwhile the enforcement of this law is accompanied by some
high costs of political nature.

The draft law brought in on June 29, 2012 to the State Duma by a group of deputies repre-
senting United Russia was passed in a third reading on as early as July 13 (374 votes for it, 3 —
against, and 1 abstained); on July 18 it was approved by the Federation Council (141 for, 1 against,
1 abstained) and on July 20 it was signed by the President. The law entered into force on Novem-
ber 21. However as of June 20, 2013 not one organization has been entered in the register of
NPOs constituting “agents”.

Since the time of consideration of the law draft in the State Duma it has been criticized particu-
larly by the Commissioner of the Council of Europe for Human Rights, the Committee Against Tor-
ture, the UN special rapporteurs on the protection of the freedom of expression, human rights de-
fenders and the right for peaceful assembly. Deep concern has been expressed over the law and
its application by the Secretary General of the Council of Europe, the European Union, the US De-
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partment of State, the Ministry of Foreign Affairs of Germany, as well as the RF Presidential Coun-
cil for the Development of Civil Society and Human Rights, and the Human Rights Commissioner
of Russia.

2. Situation with “Shield and Sword”

On December 21, 2012, the Chuvash citizen advocacy organization “Shield and Sword” de-
cided to be the first to voluntarily join the register. The Chairman of the organization Aleksey Glu-
khov said: “Of course we are not a foreign agent and don’t consider ourselves a foreign agent.
However after the enactment of this absurd law thousands of NPOs have ended up in limbo. The
only way out we see is to get included in the register in order to have the opportunity to appeal
against the decisions within the framework of this law and instigate court proceedings, including in
the Constitutional Court of Russia. We hope these acts will create precedents to protect other
NPOs".

On January 16, 2013, the Minister of Justice A.Konovalov emphasized in the plenary session
of the State Duma that the law was not repressive and did not involve harsh investigations or sanc-
tions on the part of the Ministry of Justice of the Russian Federation. He noted that the law was
contradictory to the spirit of the Russian legislation on NPOs.

On January 21, the Ministry of Justice of the Russian Federation refused to recognize “Shield
and Sword” as a “foreign agent” and made a statement that it did not think that citizen advocacy
activities were political activities.

3. Mass inspections of NPOs

On February 14, 2013, President Putin stated in the extended session of the collegium of the
Federal Security Service of Russia: “Today the procedure for the carrying out of activities by NPOs
has been established in Russia, including with regard to funding from abroad. These laws must be
unconditionally enforced”.

On February 22, in his report in the collegium of the agency the Minister of Justice Konovalov
said that the activity in connection with the implementation of the “law on agents” must not cause
“any special emotions” on the part of his colleagues. Konovalov asked them not to “fall into hyster-
ics” in connection with the law and to “avoid insinuations in this respect”. He asked his colleagues
to not take “hasty decisions”. The Minister confessed that one such decision had already been tak-
en and subsequently cancelled in Saratov.

In early March the mass inspections of NPOs started at the direction of the General Prosecu-
tor’s Office, which have been now in progress for four months. They are being performed with en-
gagement of various government authorities from tax bodies to fire services. According to different
estimates from 500 to some thousands of NPOs have now been checked. All inspections initially
start under the pretext of combating extremism.

On April 4, the Deputy Prosecutor General A.Buksman admitted that the NPOs funded from
abroad were being inter alia checked because they refused to get registered as foreign agents.

On the same day, the official representative of the Russian Ministry of Foreign Affairs
A.Lukashevich said: “We are simply trying to get the activities of foreign non-profit organizations
under control, that’s all there is to it”.

On the next day, Putin said in advance of his visit to the Federal Republic of Germany: “Cur-
rently 654 non-government organizations operate in Russia which, as it turns out, receive money
from abroad... During four months only following the adoption by us of the corresponding law these
organizations received in their accounts... 28 billion 300 million Roubles from abroad”.

On the second working day after the above mentioned speech of the Russian President the
first “foreign agent” NPO proceeding was instituted.

4. Case of the GOLOS Association (Moscow)
4.1. Standpoint of the Ministry of Justice

On April 9, the Ministry of Justice of Russia instituted an administrative proceeding against the
GOLOS Association and Lilia Shibanova, its Executive Director, for the alleged “breach of the pro-
cedure of carrying out of activities of a non-profit organization fulfilling the functions of a foreign
agent” (Part 1 Article 19.34 of CAV RF).

As to political activities the Ministry of Justice referred to the preparation of the draft of the
Electoral Code of the Russian Federation prepared by GOLOS RPO (a different legal entity), and
not by the Association, and as to foreign funding — to the Sakharov Award received by the NPO for
the “promotion of democratic values” by the Norwegian Helsinki Committee (NHC).
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4.2. Standpoint of NPO

After the receipt of the award GOLOS informed NHC that it could not accept it in money form
because of the “law on agents”. In the court the representative of NHC admitted that the Commit-
tee had transferred the award by mistake. When GOLOS became aware of the transfer of the
funds nearly a month prior to the institution of the proceeding by the Ministry of Justice it instructed
the bank to return all money, which were returned from the bank’s transit account. The defendant
emphasized in the court that no money had been received in the settlement account or current ac-
count of the NPO.

4.3. Standpoint of Justice of Peace

On April 25, E.Semenchenok, the Justice of Peace of Judicial District No.379 of the Presnen-
sky district of Moscow, found the GOLOS Association guilty of “violation of the procedure for the
carrying out of activities by a non-profit organization fulfilling the functions of a foreign agent”. The
NPO was inflicted a penalty in the amount of 300 thousand Roubles, and Ms. Shibanova — in the
amount of 100 thousand Roubles.

As evidence of the guilty acts of the GOLOS Association Semenchenok called both the state-
ment of the Ministry of Justice, the letter by the Federal Financial Monitoring Service, the opinion of
the Central Electoral Commission of the Russian Federation with regard to the draft of the Electoral
Code, and the charter of the association, the letters from Shibanova to Sberbank concerning the
return from the transit account of the money transferred by NHC, the attorney’s request addressed
to NHC and even the response thereto which stated that the money had been transferred by mis-
take through the fault of NHC. In addition, in the opinion of the justice court the guilty acts of the
association were confirmed by the in-depth report within the framework of the agreement between
GOLOS RPO and the European Commission.

4.4. Availability of foreign funding

In the ruling the justice of the peace stated: “In accordance with Clause 2 Art.6 of the Law on
Non-profit Organizations the funding from a foreign source is demonstrated by the receipt by an
organization of money funds and other property from a foreign source irrespective of the type of
and grounds for such receipt, as well as the period of time during which the money funds or other
property are received (our Italics here and elsewhere — Authors)”. In fact, the court gave a retroac-
tive effect to the “law on agents” after the manner of the Ministry of Justice.

In the ruling the following was recorded: “This sign [of an agent] is deemed demonstrated at
as early as the time of receipt by the organization of the money, which in this case is determined by
the actual receipt thereof in the transit currency account of the Association... Therefore, the Asso-
ciation has received money from NHC and disposed of it at its own discretion”.

4.5. Political activities

Interpreting the “political activities” of the NPO the judge wrote: “The term “participation by a
non-profit organization in the political activities carried out in the territory of the Russian Federa-
tion” does not provide for a definite meaning excluding multiple interpretations. According to the
implication of law such participation may be expressed in form of performance of different acts and
conduct of different events”. Consequently, the judge in fact admitted the vague nature of the defi-
nition of political activities in the law, which allows for a violent interpretation of its meaning.

It is worth taking note of the following affirmation of the judge: “Another evidence of the availa-
bility of grounds for the recognition of the Association as participating in the political activities car-
ried out in the territory of the Russian Federation is that L.V.Shibanova, the Executive Director of
the Association, participated on repeated occasions in public discussions proactively touching upon
the matters of the electoral law and speaking in favor of amendments to the electoral legislation”.
This means that not only the prosecutors in many warnings, but the court too, recognize the patrtic-
ipation in public discussions as political activities, which means a much more dangerous trend. The
ruling of the justice of the peace was appealed against in the district court.

4.6. NPO’s appeal

By the time of consideration of the appeals on June 14 in the Presnensky District Court for the
city of Moscow Sberbank of Russia confirmed in its letter addressed to the Association that the
NPO had not received the money from NHC.

As it follows from the transit account statements, the Association had not given instructions to
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the bank for the acceptance of the funds and transfer thereof to its current foreign currency ac-
count. That money had been returned to the sender in full amount from the transit account with the
bank, which was confirmed by both the banking documents and the letter by NHC.

Attorney Ramil Akhmetgaliev: “The foreign currency transit account is not an account of the
organization; funds can not be disposed of therefrom; it is opened automatically without the
knowledge of or contract with the client”. Therefore, it was proved in the court that the GOLOS As-
sociation had not received foreign funding.

The District Court upheld the ruling of the Justice of Peace. The decision entered into legal
force. In fact Judge Maria Tsyvkina rewrote on ten pages the decision of the Justice of Peace ac-
companying it with phrases like “as correctly/conclusively established by the Justice of Peace”, “the
fact established by the Justice of Peace is correct and has been confirmed by documents”, and
“the Justice of Peace has come to a reasoned and impartial conclusion/ has correctly determined”.

As the evidence of the guilty acts of GOLOS (like the justice of the peace earlier) the Pres-
nensky Court calls inter alia the charter of the Association, the letters from Shibanova to Sberbank,
the attorney’s request to NHC and the response thereto which stated that the money had been
transferred by mistake through the fault of NHC.

The following should be noted separately in both judicial decisions: “The subsequent actions
of the Association expressed in the refusal to credit the received money to the settlement account
of the Association and the instruction to the Bank to return them to the payer can not serve as a
ground for the release from administrative liability because they took place after the receipt of the
money and were connected with the disposal thereof”.

4.7. Situation review

As soon as the draft law “on foreign agent NPOs” appeared in the public discourse many ex-
perts shared the opinion that it was adopted so hastily in order to address one particular organization
— the GOLOS Association. It is this NPO that deals with the problem which is probably the most sen-
sitive for the Russian government — violations during elections. For this reason hardly anybody was
surprised by the fact that after the entry of the law into effect the association became the first NPO in
the country against which the proceeding “on agents” was instituted, and which the court found to be
an “agent” in just one session (unlike with other NPOs), and in relation to which the decision of the
judge was the first to enter into force. In this connection Putin’s speech of June 14 seems logical and
consistent given that just a few hours after the entry into effect of the ruling on the recognition of
GOLOS as a “foreign agent” he said: “| agree with my colleagues and, in particular, with my counse-
lor on these issues that we have to analyze the practical application and think about the improvement
of this legislation so that it does not cause problems for anybody”. However if the GOLOS Associa-
tion were the only aim of the law “on agents” it would be the only one affected by it.

In the meanwhile as of June 20 five NPOs were found “foreign agents” by the courts and sub-
jected to heavy fines from 300 to 500 thousand Roubles. Two more NPOs from Saint-Petersburg
and Perm are going to share the same fate. According to the AGORA Association the list of the
NPOs believed by the Prosecutor’s Office to be “foreign agents” contains around 60 NPOs, and on
June 5 the Minister of Justice stated that there are “about one hundred foreign agents” operating in
the country.

Thus, GOLOS was not the only victim of the law, and for the purpose of analysing the situation
it is important to examine all available documents issued by the Prosecutor’s Office and the deci-
sions of the Justices of Peace relating to other cases.

5. Case of the Kostroma Centre of Support of Public Initiatives
5.1. Standpoint of the Prosecutor’s Office

On April 15, 2013, the Kostroma Prosecutor’s Office instituted a case against the Foundation
“Kostroma Centre for the Support of Public Initiatives “and its Executive Director Aleksandr
Zamaryanov (Article 19.34 of CAV RF).

As evidence of the participation of the foundation in political activities the Prosecutor of Ko-
stroma V.Smirnov quotes extracts from the NPO'’s charter:

e support of public initiatives of social significance and creation of conditions for the estab-

lishment of civil society in the Russian Federation;

¢ dissemination of legal... and other knowledge among the population which facilitate the es-

tablishment of a state governed by the rule of law;

¢ contribution to the strengthening ... of the state governed by the rule of law;

o facilitating the pursuing by the state of the policy capable of securing peace among citizens

and interethnic concord.
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As it follows from the list selected by the Prosecutor’s Office in this case the prosecutors con-
sider as political activities any contribution of the NPO to the “establishment”, “strengthening”, “im-
provement” of the “state governed by the rule of law”. As for the “facilitating the pursuing by the
state of the policy”, whatever good purpose these activities of the NPO serve, the phrase itself con-
tains two key words which are irritant to the government authorities: “state” and “policy” on which
the prosecutors could not but react.

The political activities of the foundation included according to the Prosecutor’s Office the “or-
ganizing and conduct of a “round table” in which “Howard Solomon, the Deputy Minister Counselor
for Political Affairs at the US Embassy in Russia spoke”. Further on, the Prosecutor’s Office stated
that the foundation had participated in and organized supervision during the election in March 2013.

On May 29, in the court of justice of Judicial District No.1 of Kostroma where the case of the
foundation was heard the representative of the Prosecutor’s Office stated that by political activities
the “participation in association of citizens” (Part 1 Article 30), “participation in searching for, receipt,
delivery, production and distribution of information using all lawful means” (Part 4 Article 29), “famil-
iarization with the documents and materials kept by government authorities and immediately con-
cerning human rights and freedoms” (Part 2 Article 24 of the Constitution of the Russian Federation)
were meant.

Attorney R.Akhmetgaliev who represents the foundation thinks that the “speech of the Prose-
cutor once again confirmed the absurdity of the “law on agents”. Any exercise by an association of
citizens of their constitutional rights means, in the Prosecutor’s opinion, political activities. Even the
existence of such association alone means politics”.

5.2. Standpoint of the NPO

5.2.1. Absence of foreign funding

In accordance with Article 54 of the Russian Constitution the law shall not have retroactive ef-
fect. The liability under Article 19.34 of CAV RF was introduced by the Federal Law “On amend-
ments to CAV RF”’ dated November 12, 2012. The amendments entered into force on November
25. Therefore within the framework of any case involving “agent NPOs” the facts and circumstanc-
es of the legal relations may be considered which arose after November 25.

The last time when the foundation received funds from a foreign source was on November 22.
In 2013 the foundation received no foreign funding, and the court did not have the right to go be-
yond this accusation.

5.2.2. Non-political activities

In the court the defence of the foundation stated that it had not organized supervision during
the elections. Nikolai Sorokin, the Board Chairman of the Foundation did not deny that he had par-
ticipated as a private person in the capacity of a supervisor during the elections representing the
Kostroma unit of the All-Russia Civil Movement “Russian Association of Electors”. In the court the
corresponding appointment as a supervisor was produced, that had been issued basing on the law
and contained notes made by the Kostroma electoral commissions. This means that the status of
Sorokin as a supervisor representing a totally different NPO was confirmed by the electoral com-
missions.

The defense of the foundation stated in the court that the NPO had never organized or con-
ducted the working visit of the official delegation of the US Embassy which had been agreed upon
with the Russian Ministry of Foreign Affairs and the Governor of Kostroma Region. The round table
discussion had been one of the events included in the agreed upon program of the visit. Sorokin
had acted as a moderator during the round table discussion.

5.3. Standpoint of the Court of Justice

On May 29, Dmitriy Tretyakov, the Justice of Peace, stated the foundation guilty of “violation of
the procedure of carrying out of activities by an NPO fulfilling the functions of a foreign agent”. The
NPO was inflicted with a penalty in the amount of 300 thousand Roubles, and the executive direc-
tor in the amount of 100 thousand Roubles.

Therefore, the Kostroma Centre of Support of Public Initiatives became the second NPO to be
found a “foreign agent” by the court. The decision in Kostroma was identical to the ruling of the
Justice of Peace in Moscow for the case of GOLOS, including the amounts of the fines.

7 of 12 pages of the ruling contained the standpoints of the Prosecutor’s Office and the de-
fense, after which the court came to the conclusion about the presence in the acts of the NPO of
the set of elements of offence and once again listed all arguments of the Kostroma Prosecutor’s
Office, this time with the note “the court considers it proved”. The Justice of Peace considered
proved the organizing and conduct by the foundation of the round table discussion and stated that
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during it “the discussion of the matters took place which are connected with the adopted in the USA
of the Magnitsky List and the Magnitsky Act limiting the right of Russian citizens for the liberty of
movement”. The conclusion of the Justice of Peace stated: “This circumstance proves the en-
gagement of the Foundation in the activities aimed at the shaping of public opinion on the matters
of changing of the policy pursued in Russia”.

It follows from the decision of the Justice of Peace in Kostroma that for the purpose of recogni-
tion as a “foreign agent” of an NPO ever receiving funds from abroad the fact alone is enough that
its Board Chairman has participated as a moderator in the round table discussion of the Magnitsky
List.

6. Case of GOLOS RPO (Moscow)

On May 13, 2013, Tatyana Vagina, the Deputy Director of the Department for NPOs of the
Ministry of Justice, prepared a protocol of administrative violation relating GOLOS — a regional
public organization defending democratic rights and freedoms. Like with the two previously men-
tioned organizations upon the NPO the “violation of the procedure of carrying out of activities by a
non-profit organization fulfilling the functions of a foreign agent” was imposed as a charge.

The key claim raised by the Ministry of Justice against GOLOS RPO was identical to that
against the GOLOS Association: discussion and promotion of a unified Electoral Code.

On June 4, the justice of the peace of Judicial District N0.387 of the Basmannyi district of the
city of Moscow Natalia Chukanova gave a ruling on holding GOLOS RPO liable under CAV RF.
Like the GOLOS Association, GOLOS RPO was penalized in the amount of 300 thousand Roubles.

Only on June 18 GOLOS RPO managed to receive the court ruling. The decision of the Jus-
tice of Peace from the Basmannyi district literally repeated the decision of the Justice of Peace
from the Presnensky district. The NPO was accused of absolutely the same acts and imputed with
the same draft of the Electoral Code. Only the name of one NPO was replaced with the name of
the other. In the hearing concerning the association the Shibanova’s interview was presented by
Vagina as the interview of the head of the association, and in the hearing concerning the RPO as
the interview of the head of the RPO.

7. Case of the International Gay and Lesbian Film Festival “Side by Side”
(Saint-Petersburg)

On May 6, 2013, the Prosecutor’s Office of the Central district of Saint-Petersburg instituted
against the LGBT Film Festival “Side by Side” the case of “violation of the procedure of carrying
out of activities by an NPO fulfilling the functions of a foreign agent”.

The Prosecutor’s Office considered as political activities the publishing of the brochure “Inter-
national LGBT Movement: from local specifics to global policy” and the participation of the organi-
zation in the campaign “Let's stop the homophobic law together” (meaning the campaign against
the local law on fines for the propaganda of homosexuality). The activities took place prior to the
entry of the law into force.

On June 6, the Justice of Peace of Judicial District N0.206 for Saint-Petersburg Oleg Kamal-
dinov found the organization guilty and imposed the maximum possible fine in the amount of 500
thousand Roubles. The retroactive effect was again given by the court to the law on NPOs.

8. Case of the LGBT Organization “Coming Out” (Saint-Petersburg)

On April 23, 2013, O.Levchenko, the Deputy Prosecutor of the Central district of Saint-
Petersburg, demanded from the Director of the LGBT Organization “Coming Out” the submission
of a number of documents, including “samples of published... literature”. The check resulted in the
institution of the case “on agents” against both the NPO and its head Anna Anisimova. As political
activities of the NPO the Prosecutor’'s Office called the legal assistance provided to the LGBT
community and like in the event of “Side by Side” the publishing of the brochure and the campaign
against the law combating the propaganda of homosexuality.

On June 19, the Justice of Peace of Judicial District No.19 of Saint-Petersburg found the NPO
guilty and imposed a penalty in the amount of 500 thousand Roubles.

The adverse judicial practice of application of the law on NPOs constituting “foreign agents”
actually took shape.

9. Case of the Anti-Discrimination Centre “Memorial” (Saint-Petersburg)

On April 30, 2013, A.Yurasov, the Prosecutor of the Admiralteysky district of Saint-Petersburg,
instituted a case against the Anti-Discrimination Centre “Memorial”’. The organization was charged

20



with both the “violation of the procedure of carrying out of activities by an NPO fulfilling the func-
tions of a foreign agent”, and the “publishing... of materials... containing no indication that these
materials are published and (or) distributed by an NPO fulfilling the functions of a foreign agent”.

As political activities the Prosecutor’s Office considered the preparation and publishing of the
report “Gypsies, migrants, activists: victims of police brutality”. In the opinion of the prosecutors the
text contains “signs of an appeal for standing in opposition to the acting government and govern-
ment entities”.

In addition as political activities the Prosecutor’s Office called the conduct in the NPO'’s office
of the round table discussion of the matters of rights of migrant children, “the purpose of which...
was the dissemination of knowledge about the rights of the child among social workers, employees
of the Federal Migration Service and child care centers”.

The Prosecutor’s Office did not like the following of the recommendations contained in the
NPQ'’s brochure: “To repeal regional laws prohibiting the “propaganda of homosexuality” which prej-
udice the rights of LGBT,; to guarantee the liberty of expression; to ensure security for LGBT activists”.

Thus, all cases “on foreign agents” in Saint-Petersburg can be seen through the prism of har-
assment of LGBT and the defenders of their rights.

On May 27, Olga Glushanok, the Justice of Peace of Judicial District No.8 of Saint-Petersburg
gave a determination on the returning of the prosecutor’s resolution on the institution of the case
back to the Prosecutor’s Office for the purpose of remedying of deficiencies. The Justice of Peace
stated that “it is not possible to establish what served as the ground for the adoption of the resolu-
tion on the institution of the case” against ADC “Memorial” and that documents were absent which
could confirm the authorities of the prosecutor for the conduct of the check”. The judge also point-
ed at the absence in the protocol of the date and place of the alleged offence, the absence of doc-
umentary evidence of receipt by the NPO of money from foreign sources.

10. Case of the GRANY Centre

On June 6, 2013, the Prosecutor’s Office for the Perm Territory instituted the proceeding
against the Centre for Civil Analysis and Independent Research “GRANY” in connection with the
“violation of the procedure of carrying out of activities by an NPO fulfilling the functions of a foreign
agent”. As political activities of the Centre the Prosecutor’s Office considered the participation of its
Director Svetlana Makovetskaya in the working group of the commission at the government of the
Perm Territory for the coordination of the activities of the “open government” and her work in the
political council at the Governor of the Territory, as well as the amendments proposed by the Cen-
tre to various draft laws of the Territory relating to the participation of the institutions of civil society
in the assessment of the effectiveness of performance of the government authorities.

Like in the case of ADC “Memorial” the Justice of Peace returned the case files back to the
Prosecutor’s Office for the purpose of remedying of deficiencies.

On June 13, Makovetskaya received from the representatives of the Prosecutor’s Office a
modified and supplemented resolution on the institution of the case.

11. Analysis of prosecutor’s submissions and warnings

On May 16, 2013, the AGORA Association produced the analysis of over 30 prosecutor’s
submissions and warnings addressed to NPOs from 20 Russian regions in connection with the
“law on foreign agents”.

The review shows that the accusation of participation in political activities may extend to those
NPOs whose employees have as individuals acted as supervisors during the election or analysed the
results thereof. The risk zone covers the NPOs that have stated in their charters the purposes which
may be interpreted as political, for instance “participation in the elaboration of decisions of govern-
ment authorities and local self-government bodies”, “facilitating of development of law drafts”, or “ad-
dressing of government authorities with proposals”. Further, under the threat of being called “foreign
agents” by the prosecutors are the NPOs that are proactively present in the information environment,
are engaged in publishing activities, organize or participate in public events. In fact the prosecutors
can consider as political every socially beneficial activity. Citizen advocacy NPOs, LGBT NPOs and
environmental NPOs have the greatest chance to be called “foreign agents”.

12. Conclusions
The analysis of the law enforcement practice demonstrates that the law on “foreign agent”
NPO is selective, politically motivated, aimed at the limiting of the citizens’ control over the activi-

ties of government authorities by way of elimination of NPOs and significant limitation of constitu-
tional rights.
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The examined rulings of the courts of justice actually limit without good reason the fundamen-
tal liberties: the liberty of expression, as well as the freedom of assembly and association (Articles
10 and 11 of the European Convention on the Protection of Human Rights and Fundamental Free-
doms). The courts do not take into account the key principles established in the Constitution of the
Russian Federation: “The state guarantees the equality of rights and freedoms of man and citizen
irrespective of... membership in public associations” (Article 19), “the freedom of thought and
speech is guaranteed for everyone... nobody may be forced to express their opinions and beliefs
or waive the same” (Article 29), “the freedom of operation of public associations is guaranteed” (Ar-
ticle 30), “the law shall not have retroactive effect” (Article 54), “the rights and freedoms of man and
citizen and their associations may be limited by the federal law only to the extent required for the
purpose of protection of the foundations of the constitutional system, morals, health, rights and le-
gitimate interests of other persons, ensuring of national defense and national security” (Article 55).
According to the legal proposition of the Constitutional Court of the Russian Federation the interna-
tional provisions, the provisions of the federal laws must be construed and applied in a systemic
unity with account of the constitutional principles, which is also not complied with in the course of
enforcement of the law.

By forcing NPOs to get registered as “foreign agents” under the threat of disproportionate
fines, by introducing for them more complicated rules of carrying out of their activities and reporting,
by making them vulnerable to the abuse of administrative power and violent interpretation of the
vague wordings in the legislation, the “law on foreign agents” limits the rights of the members of
these organizations and in fact discriminates Russian citizens.

The expression “an NPO which patrticipates, including for the benefit of foreign sources, in po-
litical activities”, as well as the absence in the law of definitions for the terms “political activities”
and “shaping of public opinion” opens broad possibilities for manipulation and prescribed treatment
by both the Prosecutor’s Office, the Ministry of Justice, and the courts. This means that govern-
ment authorities may interpret the terms and expressions used in the law violently and on the basis
of their wish or a set task, or impede, or even terminate the activities of inconvenient NPOs.

Despite the small number of cases considered by the courts we can already speak about the
adverse judicial practice in Russia in relation to the NPOs suspected of “violating the procedure of
carrying out of activities by an NPO fulfilling the functions of a foreign agent”. This situation can re-
sult by autumn in mass fines imposed on NPOs with subsequent self-liquidation of the organiza-
tions that under no circumstances agree to be called “foreign agents”.

CONCLUSIONS AND RECOMMENDATIONS

Conclusions

The performed analysis of the Federal Law “On NPOs” to the extent of regulation of activities

of NPOs “fulfilling the functions of a foreign agent” enables us to come to the following conclusions.

1. The provisions of Clause 6 Article 2 are contradictory to Articles 2, 13, Part 1 Article 17, Part

2 Article 19, Part 1 Article 30, Parts 1 and 2 Article 55 of the Constitution of the Russian
Federation.

2. The law contradicts to a whole number of international legal instruments, which requires its
bringing in line with the international legal obligations of the Russian Federation in accord-
ance with Part 4 Article 15 of the Russian Constitution and pursuant to the established law
enforcement practice.

3. The legal provision is uncertain and ambiguous, which results in its ambiguous understand-
ing and, hence, the possibility of its arbitrary application.

4. The notion “agent” contravenes the effective legislation of the Russian Federation and must
be annulled on the said ground in relation to NPOs and public associations.

5. The notions “foreign agent” and NPO “performing the functions of a foreign agent” do not
convey any legal meaning, “provide for no good reasons” and are of discriminatory nature
when compared to those NPOs to which the analysed provisions of the Federal Law “On
NPOs” do not extend.

6. The wording of Clause 6 Article 2: «...which receives funds and other property from foreign
states, their government authorities, international and foreign organizations, foreign nation-
als, persons destitute of nationality or persons authorized by them and (or) Russian legal
entities receiving funds and other property from the said sources...” contravenes the provi-
sions of the international legal instruments and does not comply with the Constitution of the
Russian Federation and the effective Russian legislation.
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Recommendations

The provisions of Clause 6 Article 2 of FL “On NPOs” must be annulled in full as contravening
the international legal instruments, the Constitution of the Russian Federation and the Russian leg-
islation.

As an alternative Clause 6 Article 2 can be restated to read as follows: “A non-profit institution
which receives funds or other property from foreign states, their government authorities, interna-
tional and foreign organizations, foreign nationals, persons destitute of nationality or persons au-
thorized by them and (or) Russian legal entities receiving funds and other property from the said
sources (hereinafter referred to as foreign sources) shall submit to the competent authority the
documents containing a report on their activities, the membership of the management bodies, the
documents describing the purposes of spending of funds and other property, on their actual spend-
ing and utilization. The forms and the term of submission of the above documents shall be deter-
mined by the authorized federal executive body”.

Sub-clause 9 Clause 5 Article 13.1 (“application for the inclusion of a non-profit organization in
the register (referred to in Clause 10 of the present Article) of non-profit organizations fulfilling the
functions of a foreign agent — for non-profit organizations fulfilling the functions of a foreign agent”)
must be deleted.

Clause 10 Article 13.1 (“the data contained in the documents of the non-profit organization ful-
filling the functions of a foreign agent submitted for the purpose of state registration shall comprise
the register of non-profit organizations fulfilling the functions of foreign agent, the introduction of
which shall be performed by the competent authority. The procedure for the maintenance of the
said register shall be established by the competent authority”) must be deleted.

From the first paragraph of Clause 1 Article 32 the second sentence must be deleted begin-
ning with “The annual accounting (financial) statements...".

From the first sentence of Clause 3 Article 32 the following words must be deleted: “and the
non-profit organizations fulfilling the functions of a foreign agent, also an auditor’s opinion”. From
the second sentence the following words must be deleted: “For this purpose in the documents
submitted by non-profit organizations fulfilling the functions of a foreign agent”.

The second paragraph of Clause 3 Article 32 must be restated to read as follows: “Non-profit
organizations shall submit to the competent authority the documents containing a report on their
activities, the membership of the management bodies, the documents describing the purposes of
spending of funds and disposal of other property, including those received by them from foreign
sources — once per each year”.

From Clause 3.2 Article 32 the following words must be deleted: “and the non-profit organiza-
tions fulfilling the functions of a foreign agent — once per each six months”.

Clauses 4.5 (“scheduled checks of a non-profit organization fulfilling the functions of a foreign
agent shall be conducted no more frequently than once per each year”) and 4.6 (“the ground for
the conduct of an extraordinary check of a non-profit organization fulfilling the functions of a foreign
agent shall be...”) of Article 32 must be deleted.

Sub-clause 6 Clause 5 Article 32 (“suspend on the basis of their resolution for the period of
not more than six months the activities of the non-profit organization fulfilling the functions of a for-
eign agent which fails to file an application for the inclusion thereof in the register (provided for in
Clause 10 Article 13.1 of the present Federal Law) of non-profit organizations fulfilling the functions
of a foreign agent. The resolution on the suspension of activities of such non-profit organization
may be appealed against in a superior authority or a court”) must be deleted.

The second paragraph of Clause 7 Article 32 (“a non-profit organization wishing to carry out its
activities after the state registration as a non-profit organization fulfilling the functions of a foreign
agent shall file to the competent authority prior to the start of such activities an application for the
inclusion thereof in the register (provided for in Clause 10 Article 13.1 of the present Federal Law)
of non-profit organizations fulfilling the functions of a foreign agent”) must be deleted.
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SECURING OF THE FREEDOM OF PEACEFUL ASSEMBLY

REVIEW OF THE RUSSIAN LEGISLATION AND THE RESOLUTIONS OF
THE EUROPEAN COURT OF HUMAN RIGHTS

1. Introduction

The freedom of peaceful assembly is one of the most important universally recognized freedoms
of people guaranteed by the international law: Article 21 of the International Covenant on Civil and
Political Rights and Article 11 of the European Convention on the Protection of Human Rights and
Fundamental Freedoms, as well as Article 30 of the Universal Declaration of Human Rights.

The freedom of assembly is of special importance in the securing of democratic values: the
observance thereof determines the opportunity of implementation of other most essential human
rights (liberty of speech, right to obtain and disseminate information, participation in the manage-
ment of a state). As a rule, the violation of the freedom of assembly affects the interests of a signifi-
cant number of people.

The ensuring of the freedom of assembly is to a large extent determined by procedural terms
and allows for the possibility of limitation in certain circumstances. The most important source of
establishment of the boundaries for the allowed interference is the precedent setting resolutions of
the European Court of Human Rights (ECHR).

The freedom of assembly in the field of legal relations has its own unigue specifics. Unlike the
violations of other rights and freedoms the forms and ways of limiting the freedom of assembly are of
public nature, i.e. all circumstances of prohibitions are documented and known to the fullest extent.

Over the last five years, ECHR has delivered only four judgments with regard to Russia recog-
nizing the actual violation of the freedom of peaceful assembly (cases of Makhmudov, 2007;
Barankevich, 2007; Sergei Kuznetsov, 2008; Alekseyev, 2010). In addition, the UN Committee for
Human Rights handed down in 2012 one opinion on the acknowledgment of limitation of the freedom
of assembly in the case of Chebotaryov v. Russia”. A number of cases are still pending consideration.

Cases against Russia have their own specifics. Firstly, the Russian Federation has always
been insisting on the lawfulness of limitations and restrictions of assembly. It substantiates the pro-
hibitions by the requirement to protect law and order, morals, etc. which are allegedly jeopardized
by meetings. These arguments are not accepted by ECHR for the reason that the state does not
provide evidence of the real nature of such threats. Secondly, neither of the delivered judgments
has in any way impacted the practice and the national legislation: no general measures have been
applied for the purpose of elimination of conditions for and sources of violations; no court resolution
has been reviewed concerning the complaints of the claimants. As a truly textbook example of how
the authorities ignore the resolutions of ECHR upon the pretence of “national interests” the situa-
tion with the refusal to implement the resolution in the case of Alekseyev v. Russia can serve (pro-
hibition of gay pride marches in Moscow).

For the Russian Federation the problem of limitation of the freedom of assembly has an ex-
tremely situational meaning, especially in the light of the gradual legislative limitations of the free-
dom of assembly. This being said, the wordings of the innovations introduced to the legislation are
intentionally unclear, which provides for the opportunity of their broad interpretation in the law en-
forcement practice. This is just the reason why the greatest number of problems with the ob-
servance of the freedom of assembly is evident only in the regions where local authorities strive to
limit the freedom of assembly to the maximum possible extent.

The situation deteriorated dramatically with the approval of the amendments to FL “On meetings,
rallies, demonstrations, processions and picketing” (hereinafter referred to as FL No.54), as well as to
the Code of Administrative Violations (CAV) that took effect on June 9, 2012. The amendments vest-
ed the constituent entities of the Russian Federation with wide-ranging powers of regulation of as-
sembly. During the year 2012 in all 83 constituent entities of the Russian Federation the regional
laws were enacted which made more severe the procedure and possibility of conduct of peaceful
assembly by introducing the limitations that enable to prohibit every assembly on technicalities.

2. Provisions of the federal laws limiting the freedom of assembly
FL No.54 even prior to the amendments of 2012 had contained the norms and provisions that
had disproportionally limited the freedom of assembly in the Russian Federation.

The main contradiction was in the procedure for the “approval of public events” that deter-
mines the prohibition on a public campaign in the event when the local government insists on a dif-
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ferent place or time of such campaign. Such essentially casuistic procedure is established with the
help of the following provisions:

e Clause 2 Part 1 Article 12: “communicate to the organizer of the public event within three
days upon receipt of the notification of the public event (and in the event of notification of
picketing by a group of persons less than five days prior to such picketing — on the day of
receipt thereof) a reasoned proposal on changing the place and (or) time of the public
event, as well as a proposal on the removal by the organizer of the public event of noncon-
formity of the purposes, forms and other conditions of the event specified in the notifica-
tion”;

e Clause 5 Article 5: “The organizer of the public event shall not have the right to conduct it in
the event when the notification of the public event was not filed within the established term,
or in the event when no agreement with the executive authority of the constituent entity of
the Russian Federation or the local self-government body is reached with regard to the
change upon their reasoned proposal of the place and (or) time of the public event”.

Consequently, local and regional authorities received the opportunity to shift the public event
to a different place without prohibiting the declared public event. All kinds of reasons, even the
most absurd ones, can be used as arguments, because the federal law does not contain any
framework grounds in connection with which the authority could propose a different place for the
conduct of the event. The organizers of the event will be most often unsatisfied with the proposed
place because it will not enable the achievement of the goals thereof (in particular, in the event of
protests against the acts and resolutions of government authorities).

On April 2, 2009, the Constitutional Court of the Russian Federation gave Determination
No0.484-O-P “With regard to the complaint of citizens Aleksandr Vladimirovich Lashmankin, Denis
Petrovich Shadrin and Sergei Mikhailovich Shimovolos against the violation of their constitutional
rights by the provision of Part 5 Article 5 of the Federal Law “On meetings, rallies, demonstrations,
processions and picketing”. The complaint contained the description of the actual abuse of the pro-
visions of FL No.54 in connection with the “proposals on the shifting of the assembly” appealed
against in the courts of three regions of Russia without success. The court refused to recognize the
actual breach of the Constitution of the Russian Federation without in fact giving any reasons. The
only argument used by the Constitutional Court was that the “proposal” to change the place or time
of the public event was not a “prohibition” in the meaning of this word.

It should be noted that the casus of the arbitrary but inexplicit prohibition of peaceful assembly
rooted in the procedure of FL No.54 is not an unconditional regulatory constraint, but is used only
in the events when the authorities are focused on fighting against protest campaigns. This political
interest is confirmed by the practice of the selective prohibition of public events in regions. Fur-
thermore, in the majority of the regions such prohibitions were either not applied, or applied in iso-
lated instances before 2012.

International authorities also experience apparent difficulties in the assessment of this kind of
procedural prohibitions.

On July 10, 2012, the ECHR delivered its resolution for the case of Berladir and others v. Rus-
sia (complaint No.34202/06). In this case, the refusal of the Moscow Government was appealed
against to conduct an alternative anti-fascist demonstration and the prohibition of picketing near
the building of the city hall. The Court resolved that Article 11 of the Convention was not breached
and recognized as unconvincing the argument of the organizers of the picket that a place of picket-
ing other than near the city hall would not enable them to achieve the goals thereof. Therefore, the
ECHR recognized the argument of the state as convincing: the availability of a parking lot near the
city hall (notwithstanding that the applicants had argued that on Sunday for which the picketing had
been planned the parking lot had been empty). The President of the Chamber of the Court
N.Vayich and the judge representing Russia A.Kovler had to express a dissenting opinion on the
violation of Article 11 and the absence of an efficient court proceeding.

The resolution per se is unprecedented; it contradicts the letter and intent of all previously
adopted resolutions regarding the freedom of association, contains the conclusions and assess-
ments that are disproportionate to the values of the democratic society. The main gap in the con-
clusions of the Court was in the evaluation of the procedure of “approval of” public campaigns es-
tablished in FL No.54. The Court, in particular, acknowledged that the procedure of “proposing of a
different place for the conduct of the meeting” was not a disguised prohibition (irrespective of sub-
stantiation and achievement of the goal of the meeting) assuming that the “proposal” to shift the
event to a different location was necessary and justified and presuming that the Moscow city hall
had been judging from socially important and plausible reasons. The court in principle refused to
study the arguments and reasons for the “shifting” and “did not notice” the political motivation in the
acts of the authorities and the discrimination of the meeting organizers.

Along with that it is possible to state that the resolutions delivered by the ECHR did not affect
the situation in Russia. The Russian Federation failed to take general measures in accordance with
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the delivered judgments, including the review of the provisions of the law the implementation of
which had become exactly the reason for the violation of the right for the freedom of assembly.

It is characteristic that the impact of the resolutions of the Constitutional Court of the Russian
Federation on the national legislation is also very limited. Before 2013 the court adopted a number of
essential provisions which have not been so far reflected in the legislation, in particular:

¢ the condition was defined for the “achievement of the goals of a public event”: “in the loca-
tion and (or) at the time which correspond to its social and political significance”;

e the exact procedure was established for the determination of the boundaries of the location
of the meeting: the conventional boundary of the event location should coincide with the
boundaries of the land allotment of buildings, structures and infrastructure facilities;

¢ the authorities should negotiate the place of the meeting with the organizers.

On June 8, 2012, Federal Law No.65-FZ was enacted which introduced amendments to FL
No.54, as well as CAV RF. The law was enacted hastily, immediately in two readings, and was not
discussed publicly.

The law strengthened the administrative liability for violating the established procedure of or-
ganizing or conduct of meetings, rallies, demonstrations, processions and picketing. In particular:

¢ the maximum amounts of the administrative fines were increased unprecedentedly for vio-
lating the procedure for the conduct of a meeting, for citizens up to three hundred thou-
sand Roubles, for officers up to six hundred thousand Roubles;

e the punitive sanction in form of compulsory community service was introduced and the ad-
ministrative liability was established for the evasion of compulsory community service;

¢ the period of limitation was established of one year as from the day of administrative viola-
tion, which is also unprecedented for an administrative punishment.

The amendments and supplements made to FL No.54 establish, inter alia, that:

e a person with an unexpunged or unspent conviction for the commission of a premeditated
crime against the fundamentals of the constitutional system and national security or a
crime against public security and public order, or a person two or more times brought to
administrative liability for violations of the legislation on assembly may not be the organizer
of the public event;

¢ the organizer of the public event shall bear civil liability for damages inflicted by the patrtici-
pants of the public event;

e participants of public events may not: hide their faces, including use masks, concealment
means, other objects designed for the purpose of causing difficulties in the checking of
identity; bear arms or similar objects, explosive and flammable substances; have in their
possession and (or) drink alcoholic beverages; stay in the place of the public event in a
state of alcoholic intoxication;

¢ the time of finishing of the public event has been shifted from 11.00 p.m. to 10.00 p.m. local
time;

¢ a picket shall be deemed a single-person picket only in the event when it is held at the dis-
tance of not less than 50 metres from the other picket.

The law has also introduced a special procedure for the regulation of assembly.

Article 8 of the law establishes the so called special locations for the holding of meetings:
meetings shall be held there under the notification procedure, and without notification in the event
of a small number of participants (as a rule less than 100 participants).

For the purpose of determination of specially designated locations the following shall be taken
into account: “achievement of purposes of the public event, accessibility by transport, possibility of
use by the organizers and participants of public events of infrastructure facilities, compliance with
hygienic standards and rules, security of organizers and participants of public events, other per-
sons”.

On the other hand, regions were granted the right to prepare the list of the locations where
meetings are prohibited. According to FL No.54 they include “restricted” areas. No special limita-
tions were established for the purpose of introduction of additional prohibitions in regions. Further-
more, as a justification for the limitation “preventive considerations” are applied — prohibitions may
be established for the locations where public events may result in the disturbance of operation of
institutions, transport, law and order.

It is important to note the positive changes resulting from the law. The supplement to Part 3
Article 12 establishes only two grounds for a denial of registration of a meeting: when the meeting
is held in a “prohibited location” and when there are people among the organizers who have been
previously held liable for violations of the legislation on assembly. At the same time the procedure
established in Articles 5 and 12 for the proposing by the government of any “other place and time”
subject to substantiation under any vain pretext remained unchanged. In fact the provisions of Arti-
cle 12 can be construed so that when wishing to prevent the assembly the local government can
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always insist on the holding of meetings only in “specially designated” places even if these places
do not meet the goals of the meeting.

In connection with the adoption of the legislative amendments a request was sent to the Con-
stitutional Court of the Russian Federation by the deputies of the State Duma E.Mizulina and
V.Solovyov, as well as a complaint by E.Savenko. On February 14, 2013, the Constitutional Court
of the Russian Federation delivered a corresponding ruling.

The court included the interpretation of the following provisions of FL No.54:

¢ in terms of the prohibition “to act as the organizer of a public event for a person two or more
times brought to administrative liability for administrative violations” the period of limitation
is established (which was not established in the law) of one year - a common one for ad-
ministrative violations (Clause 1 of the concluding part of the ruling);

e in terms of the prohibition of campaigning prior to the approval of the public event estab-
lished in Article 10 the Court determined that this provision “does not prevent the organizer
of the public event prior to the agreement upon its place and (or) time from informing the
future participants of the public event about its expected goals, form, place, time and other
terms” (Clause 2 of the concluding part).

Only some provisions were recognized as contradicting the Russian Constitution:

e Clause 6 Article 5 in accordance with which the organizer bears liability “for damages in-
flicted by the participants of the public event irrespective of manifestation by them of due
care for the maintenance of public order and the absence of guilt in the infliction of such
damages” (Clause 4 of the concluding part);

¢ the outrageous amount of the minimum fines established in CAV RF for the violation of the
legislation on meetings (Clause 7 of the concluding part), as well as the penalty in form of
compulsory community service, but only when the event “did not cause harm to health,
property of individuals or legal entities, or the occurrence of other similar consequences”
(Clause 8 of the concluding part).

The assessment by the Constitutional Court of the Russian Federation of the procedure for
the determination of the “uniform locations specifically designated or suitable for the purpose of
public events” can be considered most important and essential. On the one hand, the Court decid-
ed that the delegation of authority to regions as regards the determination of such locations was
not the limitation of the freedom of assembly but only determined the possibility of their “specifica-
tion”. On the other hand, the Court, being probably under the impression of the list of the limitations
established by regional laws, admitted: “No criteria are recognized on a regulatory basis which
could ensure the equality of legal conditions of exercising by the citizens of the right for the free-
dom of peaceful assembly in the event of determination by executive authorities of constituent enti-
ties of the Russian Federation of specifically designated or suitable places for the conduct of public
events, which results in the possibility of its ambiguous interpretation and, hence, arbitrary applica-
tion” (Clause 6 of the concluding part).

For the most part the ruling seems declaratory because it contains a lot of general statements
which make no practical impact. For example, “the public authority shall use its best endeavours to
make it take place in the location specified by the organizer and at the scheduled time, and shall
not attempt to find reasons upon any pretext which could justify the need for deviations from the
proposals submitted by the organizer of the public event” (Clause 2.2).

It is important that Clause 12 prescribes bringing of regional laws in compliance with the reso-
lution of the Constitutional Court. In the situation when the majority of them are extremely harsh
and contradict not only the international standards but also the federal legislation, the resolution of
the Constitutional Court can be recognized as very important and well-timed.

3. Regional Legislation

The new version of the law enabled at the regional level in addition to the federal law (Article 8
of FL No.54) the limitation of the list of places where street campaigns are not allowed.

Previously mass meetings had been allowed everywhere except where explicitly prohibited by
the federal law, and the list of limitations had been exhaustive. This provision legalized the previ-
ously used unspoken practice of reservations designated for public activities, because all places to
which the activists were sent were most remote from government buildings and often turned out to
be even suburban forests or cemeteries. Most popular among regional authorities was the idea of
organizing “Hyde Parks” in an evidently perverted interpretation — the wish to designate only spe-
cial places for the purpose of public events. This being said, regional authorities do not limit the
places of mass cultural or formal events. In accordance with Clause 1.1 Article 8 of FL No.54, re-
gional authorities determine “places specifically designated or suitable for the purpose of discus-
sion of issues of public importance and expression of public opinion, as well as for the mass at-
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tendance by citizens for the purpose of open sharing of public views with regard to topical issues
primarily of socio-political nature”.

This clearly discriminatory approach and the wish to limit the protest activities of the popula-
tion to the maximum possible extent determined the conditions for the adoption by regional authori-
ties of the extremely repressive laws oversaturated with various limitations and procedural terms.

Since the time of approval of the amendments to FL No.54 the preparation of regional laws on
the securing of the freedom of assembly started in regions. The first of such laws was enacted on
July 5, 2012 in Kemerovo Region, the next one on July 25 in the Republic of Mari El.

The Kemerovo law 2 contains significant restrictive provisions, and the approval thereof
caused protests on the part of the community in the region. The law contains a quite extensive list
of locations where public meetings are prohibited: railway stations, airports, retail and leisure com-
plexes (centres), markets, children’s and educational institutions, cultural, healthcare, fithess and
sports organizations, as well as their detached territories, facilities and structures, buildings in
which cultural, sportive, entertainment, educational centres are located (during cultural, sportive,
entertainment and other events held therein); pedestrian ways, public transport stops, children’s
and sports playgrounds, places where events are organized with the participation of children; as
well as territories directly adjacent to the facilities listed in this article, and motor roads.

The standard was set for the maximum occupancy of such specifically designated places: one
person (!) per each 2 square meters (!).

The law of Kemerovo Region was adopted as a sample by other regions. In these conditions
the participants of the Network for the Legal Protection of the Freedom of Assembly developed a
model law draft. The draft complied with the international standards, the interpretations of the pro-
visions of the federal law adopted by the Supreme Court and the Constitutional Court of Russia.
The draft was distributed via the network of regional human rights defenders, as well as through
regional representative offices of the Communist Party of the Russian Federation. The discussion
of the law drafts caused stormy debates in the regions. However the majority of votes in the re-
gional legislative assemblies belong to United Russia, for which reason the Kemerovo law was
taken as a basis.

In the early autumn, the laws were adopted in the first reading in the Tomsk, Kirov, Oryol,
Sverdlovskaya, Ulyanovsk, Ivanovo, Chelyabinsk, Nizhny Novgorod, Samara region, the Perm Ter-
ritory, the Chuvash Republic, Tatarstan and other regions. By the end of the year, the laws were
enacted in all constituent entities of the Federation.

All regional laws contain an extensive list of places where meetings are prohibited. The majori-
ty of the laws set a flat ban on the conduct of meetings near the buildings of regional and local
government. The distance varies from 50 to 100 m. It is characteristic that in a certain part of the
regional laws (for example, in the Sverdlovskaya region) the definition “territories adjacent to the
facilities” is used, which allows for the arbitrary varying of the territory of the “restricted place”.

In addition, the majority of the regional laws establish a ban on the conduct of meetings on
pedestrian ways (in all places intended for the use by pedestrians) and next to public roads.

The list of “restricted locations” grew constantly due to the “exchange” between the legislative
assemblies, and the laws were supplemented with new prohibitive terms and rules.

Thus, in Chelyabinsk Region and the Chuvash Republic the law drafts included the provisions
on the prohibition of meetings next to privately owned buildings and structures (without the owners’
consent), and in Sverdlovsk Region — the prohibition of meetings next to multi-dwelling units and
residential buildings and near the areas of location of religious organizations.

The law of the Chelyabinsk region “On the procedure of notification about public events” con-
tains the provisions binding the organizer to submit to the city hall additional documents at the time
of notification about the meeting:

e written permissions issued by owners of all property located within two hundred meters

from the place of conduct of the campaign;

¢ statements of absence of records of conviction or administrative liability to be obtained by

the organizer from the police.

In addition the Chelyabinsk legislation requires that the public servants have to be informed
about all meetings to be held inside premises with the participation of more than one hundred peo-
ple, which contravenes the federal law explicitly stating that the subject of its regulation covers only
street campaigns.

In Chuvashia the regional legislation prohibits public campaigns at the distance of less than
200 meters from kindergartens, educational or healthcare institutions.

In Kazan the standards of the maximum occupancy during campaigns were set for 17 sites.
On pedestrian ways, areas next to government buildings and retail centers, theatres and markets
not more than 0.3 persons per each 1 square meter are allowed (i.e. per each participant more

»Law of Kemerovo Region “On some issues of conduct of public events”.

28



than 3 square meters (!) of space). As a comparison: in Moscow even as many as two persons
may protest on each 1 square meter according to the regional legislation.

In Nizhny Novgorod Region the list of the restricted locations for the conduct of meetings is
comprised of 36 items 2.

Typically, the “restrictions” regarding meetings in certain places extend automatically to single-
person pickets for which no notification is required.

Furthermore, the regional legislation includes different innovations only adding restrictions to
the disproportionately strict requirements to meeting organizers.

In the legislation of the Republic of Mari EI meeting organizers must conduct a briefing for all (1)
participants of the meeting prior to the start thereof. In Samara Region a prior consent of the police
is required in order to hold a meeting.

Although the federal law declares the guaranteed application for meetings of specially desig-
nated locations without notification, even here the regions added extra conditions. For example, in
Ulyanovsk Region meeting organizers must submit a procedure of the meeting for “approval”.

Revealingly, only two cases are known when the Prosecutor’s Office protested against the ex-
tremely strict rules of regulation of meetings which contradict the federal law.

The careful following of the regional laws means an absolute prohibition on the use of public
places within the city for the purpose of meetings and rallies, as well as the absence of choice of
routes for the purpose of processions.

4. Wherein does the national legislation contravene the constitutional provisions
and international standards?

The current version of FL No.54 contravenes substantially the constitutional and international
provisions and standards.

First of all, the provisions of the law contain the procedural restrictions of the freedom of as-
sembly the application of which in fact establishes in the Russian Federation the authorization-
based procedure of peaceful assembly. The condition of holding public events only in certain loca-
tions is formalized in the legislation, which disregards the principle of the free choice of the place
and time of the meeting. These provisions contradict Article 31 of the Russian Constitution guaran-
teeing the freedom of assembly in the legal sense and in practice of its application. This right is
recognized as indefeasible and is secured by the international treaties.

Judging from the precedent-based practice the ECHR applies the following definition: “The
right for the freedom of assembly implies both private encounters and public meetings in public
places, as well as meetings on the same location or processions; this rights may be exercised by
both individual participants and meeting organizers” %°.

In the case of Makhmudov v. Russia the ECHR emphasized the extrinsic value of the freedom
of assembly: “The Court has acknowledged that the right for peaceful assembly formalized in Arti-
cle 11 is the fundamental right in a democratic society and like the right to freedom of expression
constitutes one of the keystones of the society” %°.

The notification-based procedure presumes the right for a free choice by citizens of the location
for a public event depending upon the goals thereof. The locations where public events are not al-
lowed are limited and included in the exhaustive list (Article 8 FL No.54). However contrary to the le-
gal logic and the principle of Article 55 of the Constitution of the Russian Federation (“the rights may
be limited by the federal law”) the lawmakers have allowed for an arbitrary extension of the list of
such locations in the regional laws. As a justification of limitation the “preventive considerations” are
provided for: restrictions may be established for those locations where meetings “can cause” interfer-
ence with the operation of institutions, transport, law and order.

Correspondingly, such conditions have resulted in prohibition of public events “on traffic ways”
in the majority of the regional laws. Consequently, the regional laws in the Russian Federation
have in fact introduced a prohibition on all demonstrations.

The exercise of freedom of assembly implies the possibility of conduct of spontaneous (im-
promptu) events caused by any important developments and occurrences. In such cases citizens
arrive at public places in their cities to express their opinion regarding the occurrence. Such spon-
taneous demonstrations, meetings and processions are traditional for the Russian Federation.

*’Law “On the introduction of amendments to Law N0.196-Z of the Nizhny Novgorod region dated De-
cember 27, 2007 “On the procedure of natification about public events in the territory of the Nizhny Novgorod
region”.

*Barankevich v. Russia, Adali v. Turkey (March 31, 2005), Christians Against Racism and Fascism V.
the United Kingdom (July 16, 1980), etc.

*July 26, 2007. In addition Djavit An v. Turkey (February 20, 2003), Christians Against Racism and
Fascism v. the United Kingdom.
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The ECHR acknowledged that impromptu meetings should be considered as an expected
(and not the sole) exercise in healthy democracy. Therefore, government authorities must protect
all kinds of impromptu meetings and facilitate the conduct thereof provided they are of peaceful
nature ?’. In this connection, the federal law must provide for an exception from the requirement of
prior notification in the event when such prior notification is simply impossible from the practical
standpoint. Instead, the provisions of Articles 5 and 7 of FL flatly disallow spontaneous (impromptu)
public events, which constitutes a direct violation of the freedom of assembly.

Article 8 of FL provides for the possibility of holding public events without notification, but only
in the event when the number of its participants does not exceed 100.

More often than not regional and local government bodies render remote sites suitable for spon-
taneous events when preparing the list of places for the conduct of possible meetings. In the event of
an excessive number of participants or in the event of absence of organizers at such meeting law
enforcement agencies may terminate it at any time.

Such undue restrictions practically rule out the possibility of conduct of impromptu meetings.

The provisions of FL No.54 exclude the presumption of human rights and freedoms in this
field of legal relations. Human beings and their rights are in accordance with Article 2 of the Rus-
sian Constitution the supreme value, and the protection of these rights is the main responsibility of
the state. By implication of Article 18 human rights determine both the contents of laws and the
practice of administration thereof.

This principle was not in fact mentioned in FL No.54 prior to the amendments dated 2012. The
Constitutional Court of the Russian Federation in its rulings No.2-P dated January 15, 1998; No.3-P
dated February 18, 2000 and No0.484-O-P dated April 2, 2009 when determining the location for the
meeting recognized the need to meet the following conditions: “Consequently, the disputed statutory
provision stipulating the authority of public bodies to make a substantiated proposal to change the
place and (or) time of the public event and stating the requirement to agree upon this proposal with
its organizers, implies that the proposed option of the public event makes possible the achievement
of the goals of this event in the place and (or) at the time corresponding to its socio-political im-
portance”.

In the amendments dated 2012 the achievement of the goals of a public event is mentioned in
Clause 2.2 Article 8 among other conditions: “when determining the specially designated locations
and establishing the procedure of their use”.

This principle is in fact not applied in practice. The possibility of achievement of the meeting
goals is practically not taken into account by local and regional authorities when they consider noti-
fications about meetings and “propose other locations for the conduct of public events”.

This principle is ignored in the regional laws in terms of determination of places where meet-
ings are not allowed. The major part of the regional laws contains restrictions regarding the holding
of meetings next to all government buildings. Thus, all protest campaigns against acts and deci-
sions of government authorities are prohibited because an evident condition for the achievement of
the goals of similar campaigns is their holding in the immediate proximity to the buildings where
government authorities are located.

The above ruling of the RF Constitutional Court dated April 2, 2009 declares that “government
authorities must negotiate the place of the meeting with organizers”. However FL No.54 does not
formalize the principles of not only the priority of the freedom of assembly, but also the parity of in-
terest during such negotiations. The final decision on the notification falls within the scope of com-
petence of the registration authority. Furthermore, the legislation establishes the right of this au-
thority to determine the “suitability of the location” without taking into account the interests of the
organizers of the public event.

The legislation determines the possibilities of limitation of the freedom of assembly on “pre-
ventive grounds” and the arbitrary interference by law enforcement agencies.

Part 2 Article 15 of the Russian Constitution establishes the responsibility of government au-
thorities, local self-government bodies and officers to comply with the Constitution and the federal
laws. Article 18 announces that the rights and freedoms of man and citizen define the meaning,
contents and application of laws, the activities of the legislative and executive power, local self-
government bodies, and are secured by the system of justice.

The constitutional provision on the legitimacy of limitation of the freedom of peaceful assembly
for the purpose of protection of the constitutional principles is applicable “only to the required ex-
tent”. This provision is consonant with the principles of proportionality, adequacy and substantiation
of the immediate threat to the constitutional values.

In the judicial practice, the principle of proportionality of interference is not normally consid-
ered because Article 5 of FL No.54 (on the prohibition of meetings upon submission of substantiat-

*’Please refer to Oya Ataman v. Turkey (December 5, 2006).

30



ed proposals as to changes in the place and time of public events) does not contain any limitations.

According to the resolutions of the ECHR in the cases of Stankov and the United Macedonian
Organization llinden v. Bulgaria (October 2, 2001) and the United Communist Party of Turkey and
others v. Turkey (January 30, 1998), the principle of proportionality requires a full and impartial as-
sessment of the particular circumstances impacting the meeting. The ECHR also resolved that the
grounds to which government authorities refer for the purpose of confirmation of the proportionality
of their actions must be “significant and sufficient”, as well as “rely on a “reasonable estimation of
the relevant facts”.

In the case of Makhmudov v. Russia the ECHR gave the following assessment to the
circumstances of the violation of the freedom of assembly (similar to those presented in the
case files): “64. The states must not only protect the right of peaceful assembly, but also refrain
from the unfounded indirect limitation of this right. Due to the specific nature of the freedom of as-
sembly anz%l its direct relation to democracy there must be cogent reasons for an entrenchment of
this right” <°.

It should be particularly noted that the ECHR had already considered cases where the same
arguments and grounds had been used as those used by the registration authorities in the event of
a “substantiated” limitation of the freedom of peaceful assembly and which were in their turn rec-
ognized as lawful by the courts (in the presented resolutions). In all such cases the ECHR had
found such arguments and grounds unsound.

1. Grounds for the ensuring of public security (including the ensuring of security of other
persons).

In the case of Makhmudov v. Russia, the Court recognized that the arguments about the re-
striction of meetings due to the “threat of terrorism” were unfounded because no proof of such threat
was produced, including by the registration authority. In addition, the ECHR found wrongful the acts
of the Prefect’s Office of the South-Western Administrative District of Moscow that despite referring to
the threat of terrorism had held its own events in public places. Such outrageous fact made the Court
give a harsh estimate to the acts of the registration authority: “By cancelling the claimant's meeting
the local authorities behaved despotically. The Court finds that there were no grounds for the en-
trenchment on the claimant’s right to assembly” (Clause 72 of the resolution).

In the same manner, in the case of Stankov and the United Macedonian Organization llinden v.
Bulgaria the Court found that the safety considerations (even relating to the constitutional values)
could not serve as a ground for the limitation of the freedom of assembly in the event when the
“permissibility threshold” is observed, in particular in the demonstration of acts of violence. In this
case the ECHR formulated a special requirement to the procedure of agreement established by the
national legislation: “the automatic application of preventive measures for the purpose of suppres-
sion of the freedom of assembly and the freedom of expression, except in the events of incitement
to violence or denial of the democratic principles (irrespective of how shocking and inacceptable
certain opinions or expressions may seem to government authorities, and how unlawful the de-
clared requirements may be) inflicts harm to democracy and often puts it under threat... The Court
has resolved that although the considered issues related to the national symbols and the national
identity that was not a sufficient ground for the granting to the government authorities of such wide
discretion”.

2. In the resolution of the ECHR in the case of Makhmudov v. Russia the restriction of the pub-
lic event due to the conduct on the specified site of a different public event was found unlawful
too.

The ECHR recognized that the limitation of the freedom of assembly by the city administration
for the reason of availability of other applications for public events was inacceptable in the resolu-
tion dated May 3, 2007 in the case of Baczkowski v. Poland, as the city administration had not tak-
en any measures in order to allocate the meetings across the territory. The concerns of the city
administration regarding threats to the participants could not be taken into account because they
were not based on actual and real threats.

3. In the above mentioned resolution the Court also determined that the restrictions of meet-
ings due to the observance of the traffic rules “were not consonant with the constitutional guar-
antees of the freedom of assembly”.

4. The unacceptability of limitation is also determined by the responsibility of the state to
observe the right to counter-demonstrate (resulting from the presumed “freedom of assembly”).

In particular, by the resolution of the ECHR in the case of Platform Arzte flir das Leben v. Aus-
tria (June 21, 1988) it was established that the “right to counter-demonstrate may not extend to the
acts preventing the exercise of the right to demonstration”.

Therefore, as every human being or group of them have the right to express their views with-

“please refer to the case of the Political Party Ouranio Toxo and others v. Greece (October 20, 2005)
and Adali v. Turkey.
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out interference on the part of other persons the counter-demonstrators must not interrupt the acts
of those who do not share their opinion. This being said, other public events (including festive
events) organized at the instigation of the authorities themselves must not be considered meetings,
and the priority in the exercise and protection must not extend to them 2

It is necessary to recognize as significant the circumstance that in the course of the practical
registration of notifications the administrations intentionally organize other events on the specified
sites for the purpose of justification of their refusal to register notifications.

5. Along with that the ECHR recognizes the priority in the securing of the freedom of assembly
over the interest of institutions and enterprises (both state-owned and private) and determines
for this purpose the responsibility of the authorities to secure the same.

In particular, in the case of Appleby and others v. the UK (October 15, 2002) the ECHR re-
solved that a successful exercise of the right to freedom of expression “does not just depend upon
the responsibility of the state to refrain from interference, but may also require active protection
even in the field of relations between private persons” %: “In the event... when the prohibition on
access to private premises prevents any efficient exercise of the freedom of expression or it can be
stated that a violation of the very essence of this right has taken place, the Court does not rule out
the possibility of occurrence of an active responsibility of the state to protect the exercise of the
rights guaranteed by the Convention by way of regulation of the right to private property. As an ex-
ample a city with self-administration can serve where all municipal authorities are controlled by a
private organization”.

In all cases of conflict of interest the following doctrine is applied: “The states must not only
protect the right to peaceful assembly but also refrain from the unfounded indirect limitation of this
right. Due to the specific nature of the freedom of assembly and its direct relation to democracy
there must be cogent reasons for an entrenchment on this right” **

Therefore, the arguments that can be used by the reglstratlon authority to substantiate “rea-
soned proposals” when they have no evidential basis are unlawful and result in an illegal limitation
of the freedom of assembly. As different “concerns” are not supported by evidence of any threat or
source of danger and are declared prior to the actual conduct of the public event they are a priori
unjust.

Thus, judging from the resolutions of the ECHR it is allowed to use the limitation of the right to
peaceful assembly only in the event of violent acts (or other acts inacceptable from the standpoint
of the description in Part 3 Article 55 of the Russian Constitution). All measures of preventive na-
ture for the purpose of avoiding of violations are inacceptable in the course of these legal relations.

FL No.54 establishes in its Articles 13 and 15-17 that the registration authority may allow for
an interference with public events for the purpose of observance of the constitutional principles on-
ly during the conduct thereof and only through an authorized person. No other powers, in-
cluding for preventive purposes, are given to the registration authority by the Federal Law. This
procedure in general ensures both the priority in the protection of the freedom of assembly, and the
possibility to limit the freedom of assembly in the event of a real threat on the part of the meeting of
violation of the rights and freedoms of other people or other constitutional values. Along with that,
the procedure of interference on the part of regional authorities established in the law is almost
never complied with. For example, Article 17 of FL establishes the procedure of provision to organ-
izers of a written instruction (protocol) in the event of cancellation of the meeting. However over the
time the law remains in effect no single case of fulfilment of this requirement has been registered.
Thus, regional authorities demonstrate the selective application of the provisions of the law acting
in the conditions of impunity.

The provisions of FL give to the registration authority an unlimited opportunity to prohibit public
events and act for their own benefit, including for political reasons.

The law stipulates that the regulation of the freedom of assembly is performed by the regional
authority. However the law does not provide for clear criteria and procedures to determine such regu-
lation. It only declares that the limitation of assembly may be justified by a “disturbing of the operation
of vital infrastructure facilities, transport or social infrastructure, communication, or jam the movement
of pedestrians and (or) means of transport, or impede access by citizens to residential premises or
facilities of transport or social infrastructure”. Furthermore, regions establish rules of conduct of meet-
ings in the territory of “monuments of history and culture”. Regions also approve at their own dlscre-
tion the standards of the maximum occupancy and the distances for the locations of meetings *

»Case of Makhmudov v. Russia.

*please also refer to the resolution in the case of Ozgur Gundem v. Turkey (March 16, 2000), as well
as Fuentes Bobo v. Spain (February 29, 2000).

*lcases of Makhmudov v. Russia and Adali v. Turkey.

%?Article 8 of FL No.54.
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Consequently, the Russian Federation has rejected the statutory regulation of the fun-
damental freedom having allocated the whole responsibility for the implementation of FL No.54 to
regional government authorities and created thereby the unprecedented conditions where 83 dif-
ferent regional laws securing the freedom of assembly are in effect in the same country. Such ap-
proach contradicts the constitutional principles of the Russian Federation (Article 18 of the Russian
Constitution) that establish the equality of all rights and freedoms of citizens irrespective of
the place of residence.

At the time of enactment of the law regulating the freedom of assembly the most important
principle of substantiation of the legislative restriction of human rights and freedoms was violated.
However this principle was not observed in the Russian Federation at the time of enactment of
many other laws limiting the rights and freedoms. In the above mentioned petition to the Constitu-
tional Court of the Russian Federation the deputies of the State Duma and writer Limonov stated
the violation of this principle. However the RF Constitutional Court ignored the arguments of the
claimants and did not find any violation of the Constitution; it only considered instead the compli-
ance of the procedure of adoption of the law with the provisions of the rules of procedure of the
State Duma of the Russian Federation.

In accordance with Part 3 Article 55 of the Russian Constitution a limitation of any right of a cit-
izen is allowed only for the purpose of “protection of the constitutional system, health, rights and
legitimate interests of other persons, and the ensuring of national defense and national security”.

A limitation may be used only to the required extent. By implication of Parts 1 and 2 Article 55
of the RF Constitution any limitation must not only be substantiated but also provide for a provable
fact of threat to the principles and values established in Part 3. Furthermore, such limitation may
not be used as a restrictive provision, but must be proportionate to not only the place but also the
circumstances of avoidance of the threat of violations. This being said, the limitation must be time
framed.

At the time of adoption in 2012 of the amendments to FL No.54 no arguments were stated
even formally in the explanatory note to the draft to explain in support of what constitutional values
the limitations are adopted with regard to freedom of assembly. The regional laws were enacted in
the same manner.

The responsibility of organizers of public events can be recognized as discriminatory as it pro-
vides for outrageous administrative sanctions for violating the legislation on assembly.

The new version of the law deprives those persons of the right to act as organizers of cam-
paigns who have a conviction or who have been held liable twice or more with the imposition of
administrative sanctions under a number of articles of CAV, in particular Articles 20.2 (violation of
the procedure of conduct of or participation in public campaigns), 19.3 (failure to obey legitimate
demands of police officers). The prohibition is formalized in the law as an additional limitation but in
fact it represents nothing but a second punishment in form of a restriction of a type of activity which
is inacceptable accordina to Part 1 Article 50 of the Russian Constitution.

The increase of the fines for violating the procedure of participation in and organization of
campaians by ten times and more contravenes the resolution of the ECHR in the case of Ezelin v.
France dated April 26, 1991: “The freedom of participation in peaceful assembly is so important
that a person must not be subjected to sanctions — even the softest of the disciplinary penalties —
for the participation in unrestricted demonstrations provided this individual does not commit some-
thing improper during this event”.

The first practice of imposition of fines demonstrates the disproportionality of the punishment,
as well as the low efficiency of judicial authorities in the establishment of the real circumstances of
the case. The main problem is that by violation of order practically any act may be meant, for ex-
ample the exceeding of the expected number of participants of the campaign that the organizer has
to specify in the notification.

5. Summary

The situation with the securing of the freedom of assembly in Russia is critical. The amend-
ments adopted in 2012 to the legislation are not in line with the Constitution of the Russian Federa-
tion and the international standards; they contravene the letter and intent of the Guidelines of the
Freedom of Assembly of ODIHR OSCE and the Venice Commission of the Council of Europe in
accordance with which:

¢ the rights and freedoms of man and citizen may be limited by federal law only to the extent

required for the protection of the fundamentals of the constitutional system, morals, health,
rights and legitimate interests of other persons, the ensuring of national defence and na-
tional security (Part 3 Article 55 of the Constitution);
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e it is important to eliminate the abuse of preventive measures and maintain the procedure of

proving (on the basis of the principle of presumption of innocence);

e regulatory acts must not contain provisions and procedures allowing for violent interpreta-

tion.

With the transfer of the powers in connection with the regulation of the procedure of meetings
to regional legislative authorities the situation has been created where each region establishes its
own conditions for the exercise of the freedom of assembly by citizens. The regional laws are pre-
pared without account and effect of the constitutional and international principles and rules of en-
suring of the freedom of assembly. Neither of the regional laws contains the procedure of securing
the goals of the meeting — a necessary condition mentioned in the federal legislation. It is evident
that the extensive list of the limitations introduced by the regional laws can in no way secure the
achievement of the goals of the meeting. In particular the prohibition on the conduct of meetings
next to government buildings rules out the achievement of goals of a protest meeting.

The federal law introduces the disproportionately strict requirements to meeting organizers
and the punitive sanctions. Where necessary these conditions enable the prohibition of any protest
public event and thus create a pretext for mass political repressions.

ANALYSIS OF PRACTICAL SECURING OF FREEDOM OF PEACEFUL
ASSEMBLY IN RUSSIA

1. Preamble

The violation of the freedom of assembly in the Russian Federation is of chronic and large-
scale nature. The situation has been deteriorating year after year — the number of restrictions of
and unfounded interferences with peaceful assembly has been growing. The majority of protest
campaigns (which are the most topical of all campaigns and require a guaranteed protection) are
prohibited by government authorities.

The situation with the securing of the freedom of assembly in Russia is of special importance
because street rallies, demonstrations and pickets have been until recently the only available
means of exercising by citizens of their political rights in terms of declaration of their interests. The
freedom of assembly is one of the fundamental principles in a democratic society and one of the
main conditions for its development and self-fulfilment of each citizen. At the national level, this
right is formalized in Article 31 of the Constitution of the Russian Federation: “The citizens of the
Russian Federation shall have the right to gather on a peaceful basis, unarmed, and hold meetings,
rallies and demonstrations, processions and pickets”. These rights may be limited by the federal
law only in the events provided for in Part 3 Article 55 of the Constitution (for the purpose of protec-
tion of the fundamentals of the constitutional system, morals, health, rights and legitimate interests
of other persons, and ensuring of national defence and national security), as well as in the extraor-
dinary situations stipulated in Article 56 of the Constitution.

Therefore, the freedom of assembly in Russia is guaranteed but still consistently limited by
both the legislation and the practical application.

The situation deteriorated drastically with the adoption of Federal Law No.65-FZ of June 8,
2012 which introduced amendments to the Federal Law “On meetings, rallies, demonstrations,
processions and picketing” (hereinafter referred to as FL No.54), as well as the Code of Administra-
tive Violations (CAV) of the Russian Federation, which entered into effect on June 9. The amend-
ments to FL No.54 significantly broadened the authority of the constituent entities of the Russian
Federation; in particular, the regions received the right of independent regulation of meetings. By
spring 2013, such laws were adopted in 81 regions. The provisions of the regional laws made the
procedure and the possibilities of conduct of peaceful assembly more rigorous and introduced limi-
tations which enable the prohibition of any meeting based on technicalities. By way of consistent
hardening of the legislation in Russia “the notification-based procedure of peaceful assembly es-
tablished in the law often tends to turn into the actually permissive and even selectively permissive
one”.

In the whole diverse practice of prohibition and limitation of peaceful assembly in Russia over
the last year the following aspects give rise to concerns:

1) practice of prohibition of meetings for evident and outright political reasons;

2) arbitrary nature of prohibitions: noncompliance with procedural terms and substantiation;

3) absence of efficient ways of impacting legislative and judicial decisions to the extent of lim-

itation of the freedom of assembly;

4) great danger for participants of being subjected to violence and severe punishment on ar-

bitrary and contrived grounds.
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2. Analysis of law enforcement since tightening of the national legislation
in June 2012

The new version of FL No.54 significantly extended the possibilities of restriction of peaceful as-
sembly both at the stage of the agreement procedure and during thereof.

Already in the previous version of FL No.54 the casuistic provision had been included under
which local and regional authorities had been in fact granted the right to change on any pretext
(substantiation) the place and time of a public event®®. They had made extensive use of the said
possibility by setting knowingly inacceptable conditions for organizers preventing the achievement
of the goals and the public nature of meetings.

Direct prohibitions on the conduct of meetings in the publicly important locations the lists of
which are contained in the regional laws have now been added to such conditions. In addition, the
liability of meeting organizers has been extended for any deviations from the specified conditions
(regarding the number and behaviour of participants, program of the event, etc).

In fact, the regulatory provisions enable today the total prohibition on all public campaigns in
Russia. Moreover, even the situation of some excessiveness of means of control has occurred,
which is in the picture of both law enforcement and judicial practice.

2.1. Overall trends in the field of public assembly

In the Russian Federation the attitude of government authorities to public campaigns does not
so much mean the forms of manifestation of the public activity, as the sources of increased danger
to the interests of the state. In the practice of approval of public events the selective approach is
used which is reflected in the attitude to public campaigns declaring political goals and demands.
Such events make less than 5 % of the total number of meetings, but these are as a rule most
mass and significant meetings and processions. They are first on the list to be subject to prohibi-
tions and limitations.

This doctrine determines for law enforcement agencies the task of special control over the
conduct of protest meetings, the creation, preparation and equipping with special means of special
police services for the purpose of disrupting meetings and demonstration.

The year 2012 was marked by the growth of public activity on the one hand and the increased
attention to the measures of control by government authorities on the other.

In the collegium of the Russian Ministry of Internal Affairs of February 8, 2013 V.Kolokoltsev,
Minister of Internal Affairs of the Russian Federation, said: “Significant efforts of the police were
aimed during the reporting period at the ensuring of law, order and public security, including in the
course of mass socio-political events”.

It should be noted that the efforts of the Ministry were first of all expressed in the increased
number of the engaged officers. Thus, according to official data, to 34 thousand mass events in
Moscow in which 33 million people took part 538 thousand officers of the Ministry of Internal Affairs
were allocated (8.3 % more than in the previous year) and 150 thousand military personnel (up
16 %). The information in the regions is even more telling. For example, in the Novgorod region
1.935 officers of the Ministry of Internal Affairs alone were allocated to control the public events
with the total number of participants 4.141. Thus, nearly one policeman was engaged per each
two meeting participants.

Notwithstanding the tightening of the legislation, the general practice of selective prohibitions
in 2012 and the first half-year of 2013 did not undergo any big changes. First of all the limitations
concerned some mass campaigns held next to government institutions. Because such events are
more often than not of protest nature, we can ascertain the preservation of the discriminatory prac-
tice of limiting the freedom of assembly for political reasons.

The landmark event that had a disastrous influence on the situation with the securing of the
freedom of assembly in 2012 was the institution of a criminal case in connection with the “organiza-
tion of mass rioting” (Part 2 Article 212 of the Criminal Code of the Russian Federation) during the

% Clause 2 Part 1 Article 12 of FL No.54: “2) communicate to the organizer of the public event within
three days upon receipt of the notification of the public event (and in the event of notification of picketing by a
group of persons less than five days prior to such picketing — on the day of receipt thereof) a reasoned pro-
posal on changing the place and (or) time of the public event, as well as a proposal on the removal by the
organizer of the public event of nonconformity of the purposes, forms and other conditions of the event”.
Clause 5 Article 5 of FL No.54: “5. The organizer of the public event shall not have the right to conduct it in
the event when the natification of the public event was not filed within the established term, or in the event
when no agreement with the executive authority of the constituent entity of the Russian Federation or the
local self-government body is reached with regard to the change upon their reasoned proposal of the place
and (or) time of the public event”.
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meeting in Bolotnaya Square on May 6. The criminal proceeding resulted in a whole wave of ar-
rests, interrogations and searches that affected activists in different Russian regions. In total
around 20 people were arrested. They are being accused of appealing for mass riots and use of
violence towards representatives of the authority.

In the meantime, V.Lukin, Human Rights Commissioner of the Russian Federation, made a
statement in which he emphasized in particular that in the absence of the signs of mass riots ex-
haustively listed in the law it was impossible to speak about the presence of mass riots themselves.

2.2. Practice of approval of public assembly

First and foremost, one should note the general attitude of representatives of both regional
and local self-government authorities to meetings. Typically, the majority of them divide public
events into “authorized” and “unauthorized”, or “permitted” and “prohibited”, which contradicts the
principles declared in the federal law. This attitude revealed itself illustratively in the regional ad-
ministrative regulations that were throughout named “Approval of meetings, rallies, demonstrations,
processions and picketing”. Upon recommendation of the officials who prepared such regulations
the authorities must in each case adopt in response to the notification a special resolution on the
conduct of the meeting. In some cases such resolution contains only the decision on the delegation
of a representative of the authorities to the meeting in the capacity of an authorized person. In oth-
er cases it serves as a documentary permission of the meeting by the authorities, i.e. the docu-
ment without which the organizers may not hold the public event. Revealingly the notification sam-
ple was also approved in the addenda to the regulations. Such sample automatically became an
obligatory “form” to be used for the purpose of application.

Indicative is the practice of warning of organizers about the liability provided for in Article 12.2
of FL No.54, and during the last year the corresponding documents were served upon organizers
against signature ahead of not only “prohibited” but also “approved” meetings. Such understanding
of the “prevention of violations” illustrates disrespect for the presumption of the freedom of assem-
bly on the part of government officials.

Federal Law No0.65-FZ of June 8, 2012 vested upon regional authorities the right to determine
“places specifically designated or suitable for the purpose of discussion of issues of public im-
portance and expression of public opinion, as well as for the purpose of mass attendance by citizens
for open sharing of public views with regard to topical issues primarily of socio-political nature”*,
Over the year 2012, special laws were adopted in the majority of the regions which established an
extensive and diversified list of the locations where public events are prohibited.

Along with that the sample monitoring of public campaigns showed that the practice of deny-
ing the “approval” of public events in the regions did not undergo any qualitative changes in 2012
— early 2013.

The denials of “approval” of meetings can be divided into two categories:

2.2.1. Formal procedural grounds

Based on the data provided in the special report of the Human Rights Commissioner for Sa-
mara Region published in May 2013 the following typical reasons for a denial of “approval’ can be
specified:

e breach of the term for the submission of the notification;

¢ noncompliance of the notification of a public event with the requirements of FL No.54;

e absence in the notification of information about the exact quantity and categories of the
means of transport, the average speed of movement, the length of the route; a line of
more than 50 means of transport may impede the unobstructed movement of public
transport, create traffic jams and congestion;

e absence in FL No.54 of such form of public events as gathering.

This being said, denials of approval of public events on the ground that the specified location
is included in the list of “prohibited” locations are quite rare. More often the argument is used that
the “specified location is not included in the list of recommended locations”, after which the authori-
ty automatically sends the organizers to the “designated” locations irrespective of the goals of the
public event.

For instance, on October 26, 2012, the government of Novocheboksarsk (the Chuvash Re-
public) refused to approve a meeting in the central Cathedral Square and offered only four other
places for the purpose of public events. The corresponding resolution of the town assembly was
used as substantiation.

Such refusals to approve public events are as a rule used on a selective basis and mostly in
relation to protest campaigns only, whereby arguments for this purpose may differ.

3 Clause 1.1 Article 8 of FL No.54.
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2.2.2. “Preventive” considerations

Below are the most common reasons for a denial:

o earlier notifications from other organizers about public events in the same location and at
the same time;

securing of unobstructed access by citizens to public institutions and movement of means
of transport on traffic ways without congestion;

e exceeding of the maximum occupancy of the location of the public event and “impossibility
to guarantee the ensuring to the full extent of security for the participants of the public
event”;

e public events of social significance coinciding with public holidays. Thus, the Prefect's Of-
fice of the Central Administrative District of Moscow refused to approve the procession in
memory of Anna Politkovskaya because on October 7 the whole central part of the city
was going to be busy due to other events;

e possibility of conduct of the public event “on the structural elements of buildings and mon-
uments”, absence of fences along the perimeter of the structure, “which can create threat
to life and health of the participants of the public event”;

¢ conduct of public events in locations situated in the immediate proximity to road traffic and
next to territories of hazardous production facilities, for example in the territory of Port of
Togliatti OJSC;

e absence of guaranteed security for the participants of the public event, impossibility to en-
sure their security using the resources of the police. Thus, the administration of Khimki,
Moscow Region, prohibited the gay pride parade to be held by LGBT activists on the day
of election of the town mayor on October 14 for the reason that the police officers were go-
ing to be engaged in the ensuring of security during the election. Furthermore, the authori-
ties mentioned the heavy traffic in the location specified in the procession route, as well as
the availability in the proximity to the place of the campaign of a public garden visited by
minor children;

e obstruction of road traffic. For example, the organizers of the meeting and procession in
Kazan on September 16 received a denial in response to their notification substantiated by
the reasoned opinion of the Ministry of Transport and Public Roads of the Republic of Ta-
tarstan stating the “impossibility of conduct of the demonstration (procession) along the
specified route”;

repeated violations by organizers of the rules of conduct of public events. Thus, the Mos-
cow Government refused to approve the campaign in support of Article 31 of the Russian
Constitution to be held in Triumphal Square on October 31.

The substantiation of this kind can be formally identified as “preventive” considerations. The au-
thorities judge from the assumption that the event may cause threats or inconveniences for the public
and disturb the operation of institutions. Such arguments often run counter to common sense.

Analyzing the refusal to approve the meeting next to the building of the government of Samara
Region |.Skupova, Human Rights Commissioner for Samara Region, states: “If the steps of the build-
ing of the government of Samara Region pose such threat to the life of the picketers, the officials
must be then risking their lives on a daily basis when they come to work! Not to mention the govern-
ment-owned cars approaching the entrance of the White House right through the “structural elements
of the building” which are not fenced round along the perimeter from the grass lawn above which
they are 2 meters in elevation. By the way, this is exactly the structural element of the building (in
parlance “canopy”) where all members of the regional government and heads of federal agencies
gather on special occasions before they go to lay flowers to the Eternal Flame in the Square of Glory
near the monument to the fallen defenders of the Motherland, including the officials who are in
charge of security — it turns out that the region can at any time be left without its leaders!”

The basis for this practice was initially laid in Articles 5 and 12 of FL No.54 providing for the
authority of a “government body of the constituent entity of the Russian Federation or local self-
government body” to change the time and place of the public event at its own discretion. The only
limits of such discretion are the “substantiations”. Disagreement on the part of organizers with the
shifting of the public event automatically means the prohibition thereof. Consequently, the govern-
ment authorities make use of these possibilities solely at their own “discretion”.

As evaluated by the Venice Commission®® “the actual prohibitions on the conduct of public
events” constitute a direct limitation of the freedom of assembly. The ECHR too gave a critical
evaluation to such practice: “In order to be “required in a democratic society” a limitation of free-
dom must meet a vital social need, be proportionate (for example, a rational relatedness between

% Recommendation No0.659/2011 of March 29, 2012 of the European Commission for Democracy
Through Law (Venice Commission) “Opinion with regard to Federal Law No0.54-FZ of the Russian Federation
“On meetings, rallies, demonstrations, processions and picketing” dated June 19, 2004.
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the goal of the government policy and the means used to achieve it, and there must be a fair bal-
ance between the observance of the interest of the community as a whole and the requirement to
protect the fundamental rights of each individual). Meetings constitute the same lawful way of using
public spaces as any other ways. Restrictions of assembly are allowed only in the events when the
meetings are of destructive nature, and the hypothetically possible inconvenience as a result of the
meeting does not justify the prohibition thereof. Indeed, causing of inconvenience to the authorized
organizations or the public, including interference with road traffic, must not be a sufficient ground
for a prohibition”®.

The federal legislation as revised in 2012 establishes only two grounds for a denial of approval
of public events: when the meeting is planned to be held in a “prohibited place”, and when amon
organizers there are persons previously held liable for violations of the legislation on assembly®”.
However, no cases of use of these grounds for a denial have been discovered in the regions be-
cause of the successful practice of the obligatory “shifting” of the public event upon any contrived
pretext to a different place knowingly inacceptable for organizers.

The following statistics is included in the report of I.Skupova: “According to the government of
the Samara urban district and the Togliatti urban district there were no denials on their part of ap-
proval of public events in 2012... However, according to the data of the Department for Public Se-
curity of the Government of Samara Region, the city government refused to approve 17 public
events... Furthermore, in 167 cases the organizers of public events in Samara received infor-
mation about the impossibility of conduct thereof, and in 64 of them for the reason of non-
compliance of the filed notifications with the federal and regional legislation.

Formally, the government of the Samara urban district does not call such informing a “non-
approval” but it is imaged just as a refusal in the minds of event organizers. In these cases the le-
gal background of the notification-based procedure of conduct of campaigns stipulated in the law
does not bother the police officers either. The need to guard the event or take measures aimed at
its termination and arrest of violating citizens depends upon the availability of approval by govern-
ment authorities”.

According to the Youth Human Rights Advocacy Movement, in 2012, the organizers of 53
campaigns from 15 regions faced problems with the approval or conduct of public events. In Sama-
ra Region alone “in 103 cases it was suggested to change the time or place of conduct of the pub-
lic event (subject to the proposal of alternative options) due to the availability of earlier notifications
claiming the same locations, and the limitations provided for in the law. In 52 of the said cases, the
public event organizers agreed with the proposals and conducted their events, and in 27 cases
they refused to do that. With regard to other applications there was no official feedback from the
organizers, and the events were not conducted”.

2.3. Conduct of public meetings

FL No.54 contains the procedural terms of interference with the conduct of a public event. In
particular, interference is allowed only by authorized representatives of the executive bodies of a
constituent entity of the Russian Federation or a local self-government body, as well as an internal
affairs department (Articles 13 to 15, 17). The authorized representatives may demand from the
organizer the removal of the detected violations. And only in the event of non-fulfilment of the re-
guirements it is allowed to interfere. In addition, individual participants of the event may not be de-
tained without the knowledge of the organizer. In the event of adoption of the decision on the ter-
mination of the event the authorized representative of the executive body or the local self-
government body instructs the organizer of the public event to terminate it stating the reason for
such termination, after which he/she executes this instruction in writing within 24 hours and serves
it upon the public event organizer.

Therefore, the arbitrary interference on the part of law enforcement agencies with the event
(and even their presence in the place of the event) without the authorized representative of the in-
ternal affairs agency for the purpose of “prevention of offences” (except for violent acts on the part
of the participants) is unlawful. It contradicts the procedure for the ensuring of security for the par-
ticipants of public events established in FL No.54, and may be appealed against.

In practice the procedural terms of interference are not complied with. In particular, we are un-
aware of any single case of receipt by organizers of a written instruction after the involuntary termi-
nation of the public event.

Even if the government (registration authorities) complies with the terms of interference to

% Resolutions of the ECHR in the cases of the Christian Democratic People’s Party v. Moldova of Feb-
ruary 14, 2006, § 70; Barankevich v. Russia of July 26, 2007, § 26; Sergei Kuznetsov v. Russia of October
23, 2008, § 40.

%" Part 3 Article 12 of FL No.54.
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some measure, the police ignore them totally. This is largely due to the fact that the regulatory acts
of the Ministry of Internal Affairs take no account of the provisions of FL No.54. Consequently, the
police act only based on the authority granted to them by the Federal Law “On the police”.

In 2012, the legislative amendments toughened the administrative liability for violating the es-
tablished procedure of organizing or conduct of public events. Particularly, the maximum fines for
violating the procedure for the conduct of a meeting were increased unprecedentedly for CAV RF:
for individuals to up to three hundred thousand and for officers to up to six hundred thousand rou-
bles; a new punitive measure was introduced — compulsory community service. In addition, a
special period of limitation was established equaling to one year as from the date of the administra-
tive offence. Subsequently the Constitutional Court of the Russian Federation found a number of
the provisions contradicting the Russian Constitution.

The upgrading of penalties applicable to organizers and participants of meetings made an ex-
tremely adverse impact on the practice of interference with public events and in fact blocked the
procedures provided for in the legislation.

2.3.1. Liability of organizers for the exceeding of the number of meeting participants

This liability was introduced by the legislative amendments in 2012, and by the way it now
arises irrespective of whether the exceeding of the number causes a violation of public order.

Thus, on November 4 a procession took place in Saint-Petersburg organized by V.Milonov,
deputy of the legislative assembly of the city. The deputy was brought to administrative liability on
the basis of Article 20.2 of CAV RF (“Violation of the procedure for the conduct of public events”).
According to the organizer “the specified number of the participants had been three thousand. Pre-
dictably, much more people arrived. The Ministry of Internal Affairs believes that there were more
than five thousand people, and my estimate is around 10 to 15 thousand”.

On December 13, in the Safonov Public Garden in Samara a picket took place against the
adoption by the Russian State Duma of the “Dima Yakovlev Law”. 50 participants had been speci-
fied in the notification about the public event, but in fact, there were about 100, including the press.
That in no way affected the public order. Nevertheless, the organizer of the picket was brought to
administrative liability. He was inflicted a penalty in form of an administrative fine in the amount of
1,000 Roubles.

The term "violation of the established procedure of organizing or conduct of meetings, rallies,
demonstrations, processions or picketing” provided for in Part 1 Article 20.2 of CAV RF (as stated
in the law draft) is by no means given in more detail in the disposition of this legal provision. It is
not defined in FL No.54 either. It turns out that any deviation from the specified conditions of con-
duct of a public event may be interpreted in this manner, including that of no social danger. And
because there is no intent and guilt on the part of the organizers in the violations of this kind, they
can not be qualified as offences.

2.3.2. Prohibition on the hiding by meeting participants of their faces

Article 6 of FL No.54 forbids the participants of public events to “hide their faces, including by
way of using masks, concealment means, other objects specially intended for the purpose of caus-
ing identification difficulties”. Thus, an essentially absurd prohibition was introduced on the conduct
of costume parties, masquerades, or theatrical processions. This requirement constitutes a direct
limitation of the freedom of peaceful assembly and invasion of privacy.

In June, a procession took place in Samara that included elements of a theatrical performance
(using puppets) in support of Pussy Riot. Some of the participants of the campaign were brought to
administrative liability for “hiding their faces”.

2.3.3. Arbitrary detention and administrative punishments

The practice of this kind had been used on a massive scale even prior to the adoption of the
amendments to the law, but over the last year the scale thereof has increased substantially. The “of-
fenders” are immediately inflicted the maximum possible penalty by the courts, for instance 20,000
Roubles for a single-person picket in Astrakhan called a meeting by the police, or 15,000 Roubles to
be recovered from the participants of the non-political street event “Pillow Fight” in Saint-Petersburg,
or 10,000 and 15,000 Roubles from activists V.Chernozub and S.Kozlovsky who being deprived by
the new provisions of FL No.54 of the right to act as campaign organizers still filed their notification
and then participated in the campaign, etc. The courts base their resolutions on the testimony of the
police, and more often than not refuse to accept or ignore the argument of the defense. According to
the Youth Human Rights Advocacy Movement, in 2012 alone more than 150 activists were sen-
tenced to administrative sanctions only for the participation in peaceful campaigns.

On October 30, the day commemorating the victims of political repressions, the monument to
the victims was opened after the renovation in the Gagarin Park in Samara. During the event orga-
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nized by the city government a number of young people opened a banner saying “Release political
prisoners!”. They had planned to conduct their picket in that location but their application had not
been approved. The police officers detained four people. Later each of them was fined in the
amount of 10,000 Roubles because they “being the participants of a public event in form of picket
violated the established procedure of conduct thereof’. As the banner was in line with the objec-
tives of the event and could not disrupt the opening of the monument the actual fact of unlawful
limitation of the freedom of assembly is obvious.

Detentions take place not only during campaigns but also prior to or after them. Often occa-
sional passersby become victims of detention.

Thus, on August 17, when walking with air balloons in the pedestrian zone of Leningradskaya
Street in Samara four people were detained by the police without giving any reason and taken to
the police station where in their relation reports were prepared on the administrative offence of vio-
lation of the procedure for the conduct of meetings, rallies, demonstrations, processions or picket-
ing. As the basis the report of duty officer V.Gelms was taken who at the time of the detention had
apparently been at his workplace in the department. Nevertheless, the court found them guilty and
inflicted to each of them a fine in the amount of 10,000 Roubles. The court of appeal upheld the
resolution. The Human Rights Commissioner for Samara Region came to the following conclusion:
“In fact all those acts were aimed not at the establishment of law and order but at the application of
measures of repressive nature to the people who had seemed suspicious and insecure to the law
enforcement officers”.

In October, 71 year old A.Zakurdayev was detained in Rostov-na-Donu. All his “wrongful” acts
consisted in simply approaching the single-picketing woman who was holding a banner about the
Magnitsky List. According to the court judgment that the elderly man attempted to appeal against in
the court of appeal without success he has to pay a fine in the amount of 20,000 Roubles.

The practice of detention of participants of “unauthorized” public events has become tradition-
al. Thus, in the town of Aramil, Sverdlovsk Region, on October 14, the disapproved meeting
against the falsification of the results of the mayor election was dispersed in which 70 to 100 peo-
ple took part according to different estimates. Some people were detained.

The participants of “unauthorized” events are by no means always detained. Often the police
do not interfere with the event but later prepare a report on administrative violation by the organizer
thereof.

According to the court statistics, in 2012 in the Samara region alone the courts considered 46
cases of violation of the established procedure for the conduct of meetings, rallies, demonstrations,
processions or picketing (11 of them are pending cases dating back to 2011). One case was re-
turned for the purpose of removal of non-conformities in the report; one case was transferred to a
different jurisdiction. 26 people were sentenced to administrative penalties. 18 people were re-
leased from administrative liability.

The Constitutional Court of the Russian Federation found that the minimum amount of fines
equaling to 10,000 Roubles for individuals “does not enable the consideration of all circumstances
of the case and ensuring of the proper individualization of liability” thus contravening the Constitu-
tion®. Therefore, since February 14, 2013 the courts have no right to inflict fines as a penalty in the
amount established in the amendments to CAV RF. Moreover, the fines inflicted over the period
since the amendments were enacted must be reviewed. However, the resolutions have not yet
been reviewed and the application of the excessive penal sanctions still continues.

2.4. Practice of appealing in connection with public campaigns

According to the statistical data of the Justice Department of the Russian Federation, in the
whole Russia just over 51 % of claims are satisfied that appeal against the actions and resolutions of
government authorities. In the regions these figures vary significantly (for example, in Moscow fa-
vourable judgments are given only in 27 % of cases, and in Nizhny Novgorod Region in 30 % of
them). Unfortunately, no separate statistics is maintained with regard to the cases of violation of the
freedom of assembly. The monitoring performed by the human rights advocacy NPOs provides a
rough picture. There are regions where the major portion of claims is satisfied, e.g. the Sakhalin re-
gion. But in the regions with active protest movements (Moscow, Saint-Petersburg, Nizhny Novgorod
Region, Samara Region, the majority of the national republics) less than 5 % of complaints are satis-

% Ruling No.4/P of the Constitutional Court of the Russian Federation of February 14, 2013 in the case
of the constitutional review of the Federal Law “On the introduction of amendments to the Code of the Rus-
sian Federation for Administrative Violations and the Federal Law “On meetings, rallies, demonstrations, pro-
cessions and picketing” upon request of the group of deputies of the State Duma, and the complaint of
E.V.Savenko // ConsultantPlus. URL: http://base.consultant.ru/cons/ cgi/online.cgi?req=doc;base=LAW;n=
142234.
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fied. On the average not more than 10 % of complaints against violations of the freedom of assembly
are satisfied throughout Russia. This is the lowest figure among all categories of cases in connection
with violations of human rights and liberties. In 2012, in the Samara region alone the organizers of
public events appealed eight times without success against the denied approval of public events.

The main specifics of consideration of such cases are based on the following standpoint of the na-
tional courts: in court hearings only procedural matters in connection with the organizing and conduct of
public events should be considered. The research demonstrates that in 79% of cases the courts as-
sess the actual violations of the freedom of assembly judging from the substantiation of the prohibition
notices and almost never evaluate the proportionality of the limitation of the right for the freedom of as-
sembly. Thus, on October 19, the Lomonosovsky District Court of Arkhangelsk found lawful the refusal
by the city government to approve the picket of the LGBT organization Rakurs. Judge E.Drakunova
believed that the conduct of the picket in the city center with the purpose of attraction of public attention
to social problems of homosexual teenagers was inacceptable due to the prohibition on the “propagan-
da of homosexuality” among minor children currently in effect in the region.

Favorable judgments delivered by the courts are rather exceptions. One of such exceptions is
the resolution of the Collegium for Civil Law Cases of the Nizhny Novgorod Region Court of Febru-
ary 6, 2013 in connection with the appeal of E.Zaitseva. The court found unlawful the acts of the
government of Nizhny Novgorod, Mayor O.Kondrashov and his deputy M.Kholkina expressed in
the denial of approval of the place and time of the Nizhny Novgorod citizens’ meeting to be held on
September 15, 2012 in Liberty Square within the framework of the all-Russia campaign “March of
Millions” and ruled to recover legal costs from the government in favour of Zaitseva. The complaint
had been filed to the Nizhny Novgorod Region Court as early as on September 13; however judge
N.Golysheva had failed to consider it before the event. The meeting was brutally dispersed by the
police using special means. Around two tens of activists were detained and fined. Zaitseva herself
received a brain concussion as a result of a stroke by warrant officer of the Special Purpose Police
Unit Lebedev and taken to City Clinical Hospital No.39.

It is necessary to admit that Russia has no affordable justice or independent and fair judicial
protection of the freedom of assembly.

3. Analysis of the expert reviews of the national legislation

Public organizations attempted to influence the deputies and block the enactment of the law
draft tightening the legislation on public events as early as at the stage of discussion. Experts of
the Independent Council of Legal Expertise Doctor of Law B.Strashun and Candidate of Science
(Law) S.Nasonov prepared expert opinions with regard to the law draft. The reputable lawyers
came to the conclusion about the selectiveness of the sanctions, their disproportionality and un-
specific nature. It was particularly stated: “In the proposed law draft the degree of wrongfulness of
the specified acts is increased artificially as compared to other violations provided for in CAV RF".
The opinion points to the unacceptability of the transfer of the powers of authority to determine
meeting locations to the regions, the unlawfulness of the prohibition on the covering of faces of
public event participants, and the contravention of the law draft to the provisions of the Constitution
of the Russian Federation.

In the opinion prepared by Candidate of Science (Law), attorney S.Golubok the analysis was
presented of the practice of the European Court of Human Rights. The conclusion was drawn that
the complaints filed to the ECHR would be unconditionally satisfied with all ensuing consequences,
including the payment of compensation at the cost of the budget.

On the other hand, to the dedicated committee of the State Duma of the Russian Federation
the analytical materials were submitted in May under the title “Individual provisions of the foreign
legislation on liability for non-compliance with the procedure of conduct of mass events” listing the
sanctions for violating the procedure of conduct of meetings and the extensive authority of the po-
lice to apply measures aimed at the prevention of riots in the legislation of a whole number of coun-
tries. The following standpoint is stated as a conclusion: “There is no one democratic society where
meetings, processions or demonstrations could be organized and conducted on the basis of just a
formal notification. In all countries without exception the authorities sanction mass events in one
form or another, i.e. issue a permit”. The information provided in the statement did not in the slight-
est degree represent the real state of things. In fact, a forgery had been prepared for the deputies
that impacted significantly the adoption of the law draft.

On March 20, 2012, the Venice Commission shared its opinion with regard to the Russian na-
tional legislation in the field of freedom of assembly>°.

%9 Opinion with regard to Federal Law No.54-FZ of the Russian Federation “On meetings, rallies,
demonstrations, processions and picketing” of June 19, 2004. Adopted by the Venice Commission in the 90"
plenary session (Venice, March 16—17, 2012) // URL: http://rudocs.exdat.com/docs/index-503295.html.
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Having successively analysed the national legislation and the available practice of its admin-
istration the Commission came to the following conclusions: “Although the Law on Meetings does
not formally grant to the executive authorities the right to deny the acceptance of notifications or
prohibit the conduct of a public event, it gives them the right to change the format initially envis-
aged by the organizer by way of referring to the reasons that go far beyond the lawful grounds
specified in the European Convention on the Protection of Human Rights and Fundamental Free-
doms. One of these reasons is the “need to maintain the normal and uninterrupted operation of vi-
tally important utility enterprises and transport infrastructure facilities”, which is practically impossi-
ble in the event of processions and mass demonstrations. Further it was acknowledged and explic-
itly set forth in Article 5.5 of the Law on Meetings that in the event of failure by organizers to agree
with local self-government bodies upon their reasoned proposal to change the format of the public
event the latter shall be de facto prohibited. For this reason, in the opinion of the Venice Commis-
sion, the notification constitutes essentially an alternative to the requesting of the already existing
permission, i.e. “is of de facto permissive nature”®, because permissions are rarely issued”.

Further the Venice Commission stated that the limitations regarding the selection of location
for the conduct of a public event may be justified by the measures “required in a demaocratic socie-
ty” and agreed with the evaluation by the Constitutional Court of the required parity-based “coordi-
nation of interests of different parties” in the selection of the location for the conduct of the meeting.
It stated however that no guarantees or procedures were provided for in the federal law for this
purpose. The achievement of the meeting goals is not taken into consideration, and “hence, the
organizer often faces a dilemma of refusing to conduct the public event (which will be de facto pro-
hibited), or agree to conduct the meeting which will not meet the original objective”. These condi-
tions were recognized by the Commission as a violation of the freedom of assembly.

The Venice Commission allows for the possibility of transfer to the regions of some portion of
the powers of regulation of public events, but only subject to proportionate and reasonable limita-
tions. The Commission stated that the current federal law “does not establish significant principles”
for such limitations and in general does not ensure “the presumption in favor of conduct of meet-
ings”, “the proportionality” and “the prohibition of discrimination”.

The Commission gave a unique estimate that the list of places prohibited for the purpose of
meetings and the time limiting thereof are unacceptable, and that such limitations “must be used
on a case by case basis” and solely in accordance with the acceptable criteria.

The Venice Commission also stated the unacceptability of the legislative limitations in relation
to spontaneous and parallel meetings.

As far as the responsibility of public event organizers in connection with the ensuring of law
and order is concerned, the Commission believes that it is not only inadequate but also contra-
venes the responsibility of the state. The Commission expressed its concern about the practice of
use of the sanctions “imposed on the organizer in the event of minor violations”.

In addition, the inefficiency of the judicial supervision was mentioned, when it is in fact impos-
sible to obtain a court judgment in the event of appealing against prohibitions of public events prior
to the conduct thereof.

Unfortunately, the opinion of the Venice Commission did not impact the discussion of the law
draft.

The adoption of the amendments caused an extremely negative reaction on the part of the
public, including lawyers. The leaders of the human rights advocacy organizations initiated the
gathering of signatures under the appeal to the Russian President for vetoing the law draft.

The Council at the President of the Russian Federation for the Development of Civil Society and
Human Rights prepared an address to S.Naryshkin, Spokesman of the Russian State Duma, in which
they stated in particular the unacceptability of enactment of the law draft failing discussion and neces-
sary substantiation. The Council noted that “the amendments to Part 1 Article 3.5 of CAV RF introduce
criminal penalty for an administrative violation”, as well as the “absurdity