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“Dear deputies, it was said here that this law wouldn’t improve anything, but rather worsen and destroy. But if it destroys the system in which even detention in pretrial facility amounts to victimization, such system deserves to be destroyed.” 
E. Mizulina, deputy of the State Duma of the Russian Federation

“...we don’t have reasons to fear and shouldn’t be afraid of public control. We should be afraid of its absence. The state should serve the public, not vice versa.” 
V. Pokhmelkin, deputy of the State Duma of the Russian Federation

“Every politician if he is going to continue his career must spend some time in a penitentiary, if only a month. 
…But if a month isn’t possible, then one has to visit it, at least. Gruesome things are going on in our state, and before we start second reading I suggest that Mr. Borschev (and whole parliamentary groups and committees) visit our pretrial detention facilities and penitentiary facilities, at least here, in Moscow. That would possibly make us to reorganize our work.” 
General-deputy A. Makashov, deputy of the State Duma of the Russian Federation, member of parliament faction of Communist Party of the RF

(From verbatim notes of State Duma of the RF session during the first reading of draft law “On Public Control of Human Rights Observance in Penitentiary Institutions and on Assistance of Non-governmental Organizations to Penitentiary Institutions,” Moscow, Okhotnyi Ryad, 1, Convention hall, June 17, 1999)
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PUBLIC CONTROL IN PENITENTIARY INSTITUTIONS

Familiar issue

Russia announced that it is building democratic society. Entering the European Council, Russia undertook commitment to promptly “improve housing conditions for prisoners according to the decisions on unified European penitentiary rules” (Decision 193 PACE, § 7.9). That document determines that special attention will be paid to “support and consolidation of non-governmental human rights protection organizations, as well as building of civic society” (§ 9). 

However, the penitentiary system remains restricted zone which results in numerous human rights violations in penitentiary facilities and penal camps. The government alone, without public help, won’t be able to solve these problems. But currently the RF Penalty Execution Code contains list of those allowed to visit penitentiary facilities and penal colonies, and this list does not include representatives of non-governmental organizations. 

Over the years of totalitarian regime, cruel and repressive penitentiary system, aimed at destruction of people, has been established in Russia. Some 70 million people disappeared in GULAG, and practically every family has been affected by the penitentiary system’s problems. 

By the middle of 90th, the conditions in penitentiary institutions and pretrial detention facilities where more than 1 million of people were confined were equal to cruel and inhuman treatment. Human rights activists noted: penitentiary facilities are overcrowded, thousands of prisoners forced to sleep in shifts, cells are infested with vermin, there is not enough food and medicine, diseases and neuropsychic disorders are widespread. 

Following are the excerpts from the report made by Prof. Stefan Trexel, Chairman of European Commission for Human Rights, Prof. of Political Sciences and Constitutional Law Michael Lessage, Paris University, and Tanya Klyainzorge, Deputy Secretary of Commission on Legal Issues and Human Rights after they visited Russian detention facilities: “All pretrial detention facilities we have seen were, to more or less extent, overcrowded. The most oppressive conditions we saw, probably, in Kresty, where prisoners have to sleep in shifts since they don’t have their own bed. Matrosskaya Tishina and Butyrka are the same... All buildings are quite old and in a very bad condition. The air there is stifling, amount of food is barely enough, but the food itself does not meet real diversity standards — as we witnessed, there is severe shortage of fruits and fresh vegetables. Medical services exist, but they suffer from shortage of medicine, especially vitamins, and drugs in general. Prisoners are allowed approximately 1 hour outdoors, but walking spaces resemble cell without ceiling or, more likely, with ceiling made of barbed wire and iron bars. Hygiene is minimal — one shower per week. 
There are some signs allowing conclusions that OMON (Special Police Unit) transgresses the bounds of what can be considered usage of strictly limited force to control prisoners. 
All facilities we visited have different types of special cells for isolation and punishment (PKT (cell for particular treatment confinement) and SHIZO (isolation ward of strict regime)). Such cells are very often located in basements and very poorly lit, having small windows covered with several layers of iron bars. Generally, such cells have toilets, but extremely primitive ones; for example, it may be cinder block with a hole in it in the corner of a cell. Cells are often dirty and sometimes infested with bed-bugs. Beds are raised to the wall during daytime, so it is difficult to find a place to sit.

Psychological atmosphere is often depressive.

Experts came to conclusion that, despite the progress currently made, the Russian Federation (still) does not comply with the principle, according to which any person held under the jurisdiction of the government should be able to enjoy basic human rights.

After thorough consideration of all submitted evidences and the conclusions based on the trip results, the experts arrived at a conclusion that legal order in the Russian Federation today does not meet European Council standards as defined by the organization’s statute and developed by European Convention on Human Rights Protection.”

Russian human rights activists, having first-hand experience of being in penitentiary facilities, note that such cruel conditions are, by and large, common, familiar thing. Watch any TV news, and you will see that almost every detainee already has bleeding nose, black eye or bruised face. And neither TV, no law enforcement representatives are ashamed to show such pictures. Why? Because in Russia, it is not considered something outstanding; it is normal to beat a detainee. But what we see on TV — black eyes and bruised faces — is only small part of the iceberg, only visible tears. What about the body? Injured kidneys? Torn spleen? Broken ribs? Beating in pretrial detention cells, confinement conditions close to torture, cruel, inhuman and degrading treatment of prisoners in pretrial detention facilities and penal colonies became a national disaster. 

“During the last 10 years, four million people went through Russian SIZO and penal colonies, — says Lev Levinson, expert of Human Rights Institute in his article (published in Addenda to this brochure). How many people were brought and are being brought to police stations — some for three hours, others, against all laws, for three days, — nobody knows. But if we take into account all IVSs (temporary isolation wards), pretrial detention facilities, penal colonies and penitentiaries, every fourth Russian male adult went through them; and currently, almost 2.5% of adult males capable of working are detained in these institutions. More than 10,000 prisoners die annually from tuberculosis and other diseases, undernourishment; 2.5 thousand of them — before court sentence, failed to survive torture of pretrial detention. Almost half of Russian prisoners (44%, and 56% of juvenile offenders) are accused of, or sentenced for larceny. Larceny of valuables not even close to million dollars: often, it is sausages or bundle of wire. 
But while penal colonies, pretrial detention facilities and IVSs are controlled, sometimes well, sometimes poorly, by Offices of Public Prosecutor, in police stations, where detainees are first brought, power is abused virtually without any control. In many cases, detainee (detained for a reason or by mistake) is subjected to beating, humiliation and torture. To prove that the person was beaten by police is practically impossible. There are no witnesses. Outsiders never see the room where beating occurs. Most of the victims don’t file complaints since they are afraid of further beatings, and only some of them try to say about violence they were subjected to in front of the court. 

The scale of the problem is such that it is comparable to national disaster.”

Ordinary citizens (as well as state authorities) are, of course, well aware of power abuses in law enforcement agencies. No wonder that many Russians fear police more than they fear hoodlums. People do not feel protected by the country’s law enforcement system. It is proved by polls conducted by Yuri Levada’s Analytical Center on the request of “Public Verdict” Foundation: in October 2004, 73% of Russians didn’t trust law enforcement organs; 84% considered the problem of arbitrariness of Russian law enforcement organs to be serious, and 71% was sure that they can one day suffer from illegal actions of the police. Most of the respondents (52%) didn’t mention any substantial changes in the nature of police operations during recent years. 

Percentage of people afraid of police is approximately the same as in polls conducted 10 years ago (at the time of governmental crisis), which confirms: fear of arbitrariness of law enforcement organs virtually has not decreased over last years. 

In such a situation the government should introduce instruments of citizens’ protection in order to stop the arbitrariness. That’s why non-governmental organizations raise a question of necessity to establish system of public control in penal institutions, with such system being granted relevant rights and imposed relevant responsibilities, subject to federal-level rules and laws. 

Our goal is to make penitentiary institutions open, restore and develop, on a modern judiciary base, lost Russian traditions.

Historical background

Beginning of the XIX century. Different forms of public control and care for prisoners appeared; they are supported by the government of Russian Empire.

The year 1819 — Society of Care for Penitentiaries was established under the auspices of Alexander I. The Society included state representatives and prominent public figures.

The year 1819 — local committees of the Society started to operate across all Russia. “The Society closely monitored prisoners, their placement according to the nature of their crimes, their instruction in religion and moral virtues and the prisoners’ activities; disciplinary penalties also depended on the Society” (N. S. Tagantsev, Russian Criminal Law. Lectures. General part. V.2 p.135). 

USSR. The USSR corrective labor legislation included institution of public control in the form of supervising committees affiliated with local Soviets. However, they did not control human rights observance.

After Criminal Implementation Code of the Russian Federation (#1 — FZ dated January 8, 1997) came into effect, the legal vacuum was created. Section 1 of the Article 32 of Criminal Implementation Code of the RF envisages contribution of non-governmental organizations to operation of penitentiary system. According to Section 2 of the abovementioned article, non-governmental organizations can control operation of penal institutions “on the basis and according to procedures, as described in applicable law of the Russian Federation.” 

Thus, to re-install traditional institutions of public control over criminal execution system, it is necessary to pass special federal law regulating such legal relationships. 

Difficult fate of the law

Following is the history of drafting Federal Law “On Public Control of Observance of Human Rights in Penitentiary Institutions and on Assistance of non-Governmental Organizations to Penitentiary Institutions.”

1996. State Duma Committee on non-governmental and religious organizations started to draft the law. Basic text for the law was prepared under supervision of Sergei Pashin. The group included prominent human rights activists: Valery Abramkin, Andrei Babushkin, Sergei Vitsin, Mara Polyakova, Yuri Stetskovskiy, Lev Levinson. Valery Borschev, Deputy Chairman of the Committee of non-governmental and religious organizations, parliamentary faction “Yabloko” was the head of this working group. 

In February 1998, V. Borschev was invited by the British Government to visit England to study British penal system operation. During the visit, V. Borschev learned about experience of British Board of Visitors controlling human rights observance in penitentiary institutions. Experience of this organization draw attention of V. Borschev, and after returning to Russia he suggested to include development of absolutely new for Russia draft law, on organizing public control of human rights observance in penal institutions, into working schedule of the State Duma. 

March 1998 — March 1999. Under V. Borschev supervision, the draft law “On Public Control of Observance of Rights of the People in Isolation Facilities, and on Assistance of Non-Governmental Organizations to Their Activity” is working out. The draft law was based on the experience of the Association of Visitors of the Great Britain.

Autumn of 1999. Presenting the law at the first reading in the State Duma of the RF, V. Borschev was met with storm of indignation and resentment provoked by the idea of public control. Here are excerpts from verbatim record of the session:

“N. V. Krivelskaya, Russian Liberal Democratic Party: Yes, we have today such horrible causes of death in pretrial detention facilities as dehydration, oxygen deficit, hypoxia and abuse of power by state authorities. Yes, all this is there, but I want to remind you that one of the first laws to be passed in our country was the law on state protection of suspects and accused. Tell me, how much longer can we talk about rights of suspects and accused?”

“V. V. Kiselev: I would like to discuss only one single question: what non-governmental organization is? They are also called independent public actions organizations. Also, some like to call them civil society institutions. ...Look what is written here. We will get one more system of control represented by so-called public inspectors, one more supervising agency. What for?” 

“R. V. Chistokhodova: Dear deputies, I think that this law will do more harm than good, despite the way it is presented — with humanistic and democratic purposes. We will ruin investigation system, as I already said, because some inexplicit public controllers from public organizations would have access to it… I will vote against the law and ask deputies for balanced approach to that law.”
The deputies pounced upon public organizations and Borschev itself, demonstrating complete misunderstanding of the form of government stated in the Constitution of Russia and the society where they live. The presentation was often interrupted by “noise in the audience” and hoot. That’s how we “want” civil control of penitentiary, police and — worse than that! — cells in FSB (Federal Security Service of Russia). 

But then the situation suddenly changed when General Makashov, political adversary of Mr. Borschev, who spent one month in prison said: “Based on my own experience I think that we need control in that matter, because lack of such control leads to horrible events. I suggest supporting the law in the first reading.” He urged the deputies to spend time in prison, if only a month, but they chose not to wait for a special invitation, didn’t want even visit penitentiary facilities with Mr. Borschev — they immediately, by overwhelming majority voted for public control. 

October 27, 1999. The State Duma deputies adopted the draft law in third reading. More than 300 deputies (constitutional majority) voted to pass the law.

November 11, 1999. The draft law was rejected by Federal Council on the initiative of the Russian government.

Lev Levinson, assistant of Deputy V. Borschev, secretary of the group working on the law, says about this period: “The model caused rejection in the Upper Chamber of the Parliament consisting at that time of governors. In addition to reasonable objections based on severe deficit of inspectors and the fact that majority of them will most likely be based in Moscow and St. Petersburg, Federal Council raised voice against federal status of the inspectors. Local authorities did not want incognito from the capital suddenly appearing in any police station on the territory under the governor’s control. Besides, the Ombudsman Oleg Mironov was at the time not enthusiastic about the law (later, he reconsidered his position and pointed out the necessity to pass the law as quickly as possible in all his annual reports). At the same time Larisa Dement’eva, the Head of the Ombudsman Administration (she was relieved of this post later), who spoke on behalf of Mr. Mironov at the meeting of Expert Council at the Federal Council Committee on legal issues, rejected the idea of civil control; Mrs. Dement’eva dismissed the possibility of Ombudsman’s approval of appointment of inspectors. A year later Mr. Mironov claimed that also he had some criticism for the law; Mrs. Dement’eva misrepresented his position and therefore exceeded her authorities. Nevertheless, lack of agreement with Ombudsmen was one of the formal reasons for the Upper Chamber to decide against the law in 1999.”
The Government of the Russian Federation (then headed by the well-known Mr. Aksenenko) had two main excuses to object the law and spare corrupted law enforcement organs from civil control. 

First “reason”: the Government declared that the state’s representative (ombudsman) can not intervene into activities of non-governmental organizations. It was false, clearly far-fetched pretext, since there weren’t and there is not any interference into activities of non-governmental organizations. 

The draft of the law envisioned creation of group of federal public inspectors (50 people for a start) who could, without hindrance, at any time and without prior notification visit all detention facilities in both penitentiary system and police. These inspectors were to be introduced for appointment by non-governmental organization whose purpose, according to their statutes, was protection or contribution to protection of human rights. In England, Secretary of State for the Home Affairs approves appointments of visitors; but since our public inspectors are to control institutions of both the Ministry of Justice and the Ministry of Internal Affairs the idea to delegate it to the Ombudsmen of the Russian Federation appeared. Besides, the Secretary of State in Great Britain works under strict civil control, which decreases the risk of subjective, arbitrary decision. Our ministers so far are not under the same strict civil control. 

Nevertheless, the amendment to Federal Law “On Ombudsman of the RF” was made allowing him to approve appointment of public inspectors. 

Second Government’s reason for objection was that non-govern​mental organization allegedly would interfere in operation of state agencies. But control of human rights observance does not mean interference in operation of state agencies. Moreover, many non-governmental organizations have already provided civil control of state institutions (professional unions, consumer associations, ecological organizations etc.).
To neutralize this objection an amendment was made to the law on non-governmental organizations giving them the right to exercise civil control according to the legislature.

However, despite the fact that all the reasons for objection were removed, the government still insisted on blocking the law. 

Autumn of 1999. To create a compromise draft, conciliatory commission was organized at the Federal Council. Since V. Borschev no longer was a deputy in the Duma of third convocation, communist Viktor Zorkaltsev, Chairman of the Committee on non-governmental organizations took responsibility for further promotion of the law on public control. In 2000, the conciliatory commission worked out the draft which took into account all requests made by the Federal Council: approval of inspectors became responsibility not of ombudsmen but of regional legislative assemblies; in addition to inspectors, it was suggested to create supervisory commissions at every detention facility, be it police station or penal colony. 

But the draft proposed by the conciliatory commission was rejected by new Duma. In June 2000, at the hearings for compromise draft Alexander Kotenkov, Presidential Representative announced that since SIZO and penal executive system are under federal control, inspectors can not be appointed at the level of constituent entity of the Federation. As a result, the hearings were suspended.

The working group broadly involved ministries’ representatives in work on a new draft. The authors tried to reach consensus. Prof. Alexander Mikhlin who is an influence in penal executive system and MVD (the Ministry of Internal Affairs) was included into the group. The project was discussed many times at the meetings of the Duma Committee where executives from MVD and the Ministry of Justice were invited; and was sent to ministries for official reconciliation. All this resulted in extremely critical response from the Government in August 2001.

The Government insisted that, firstly, public control is possible only in penitentiary facilities and inadmissible in pretrial detention facilities and institutions of the Ministry of Internal Affairs. Secondly, public control is impossible without basic law on government-organized non-governmental organizations associations. 

In respect of SIZO the government was mistaken, to put it mildly: Federal Law “On Institutions and Agencies Executing Criminal Punishments in the Form of Incarceration” stipulates that “non-governmental organizations control operation of penal institutions and pretrial detention facilities in the framework and order determined by the legislature of the Russian Federation” (Article 38). As for declaration of inadmissibility of civil control only from state-public associations, this statement is based on doubtful provision of Federal Law “On Non-governmental Organizations” on “Governmental-orga​nized non-governmental organizations” and “Non-governmental-state” associations, which was not further developed from the legal point of view. Article 51 of the abovementioned law not only provides for adoption of special federal laws on such associations (called GONGO — Government organized NGOs), but legalizes their creation and operation today “in accordance with regulatory legal acts of state authorities.” However, the very idea of “non-governmental organizations” disagrees with creation of such centaurs. Article 3 of the same law “On Non-governmental Organizations” defines such organizations as self-managed institutions created at the initiative of the public. Their incorporation into governmental structures is unnatural. Cooperation of NGO (non-governmental organizations) and state agencies should be reached not through such complex associations (in which government will always be playing leading and suppressing role), but through development of dialogue and interaction based on agreement.

Autumn of 2001. The Government’s response demonstrated rejection of the very idea of civil control and efforts to put the project into side truck of unrealizable proposals. It required mobilization of the whole community: central tribune and negotiation grounds of Civil Forum, UN Committee against Torture, joint seminars with Great Britain Visitors Association (the oldest British non-governmen​tal organization supervising penitentiary facilities). 

December 2002. Members of the NGO coalition “For public control of closed institutions” established in June 2002 sent an address to the Prime Minister:

“To the Chairman of the Government of the Russian Federation M. M. Kasianov.

Dear Michael Mikhailovich! We write you with regard to the draft of the federal law “On Public Control of Observance of Rights of the People in Isolation Facilities, and on Assistance of Non-governmental Organizations to Isolation Facilities” which is currently considered by State Duma. 

This project of great public importance was prepared by the group of deputies representing by different parliamentary factions with active participation of human rights organizations which have extensive experience of work in penitentiary system. 

Legislative initiatives in the area of civil control of prisoners’ rights have been considered by Duma since 1997. Previous Duma convention passed similar law in three hearings, but later it was rejected by the Federal Council.

New version of the draft law was prepared for the first hearing in 2001 and have been refined by the State Duma Committee on non-governmental and religious organizations with active participation of the Ministry of Justice and the Ministry of Internal Affairs of the Russian Federation. They worked out compromise version which took into account necessity of effective, not formal, public control as well as specificity of procedure and regulations of penal institutions.

No doubt that we need to establish efficient civil control over human rights observance, above all in the most problem and traditionally closed areas of governmental operations, such as detention facilities. We know harsh conditions in Russian pretrial detention facilities (in official evaluation of European Council these conditions are called “inhuman”) It is well-known how often detainee’s rights are violated in organs of the Ministry of Internal Affairs and how difficult it is to detect such violations. We know that convict’s rights are also violated in penal institutions. It is evident that these difficult problems can’t be solved by governmental agencies alone, they should be solved by efforts of the whole society. 

Unfortunately the very concept of civil control presented in the law was rejected by the Government, apparently on far-fetched grounds. 

The Government asserts that the Criminal Implementation Code of the RF allows public control only in penitentiary institutions. Possibility of such control of police stations, pretrial detention facilities and other detention facilities, according to the government’s opinion, “is not envisaged by legislative acts regulating operation of these institutions.” 

We can not agree with that conclusion. First, the authors of this review are mistaken in respect of pretrial detention facilities. Current law of the RF “On Institutions and Agencies Executing Criminal Punishments in the Form of Incarceration” stipulates that “non-governmental organizations control operation of penal institutions and pretrial detention facilities in the framework and order determined by the legislature of the Russian Federation” (Article 38). As for police stations and other isolation facilities, absence of direct indication of possibility of civil control over them in legislative acts does not in the least mean that such control is prohibited, as the Government think. 

Second argument of the Government is even more surprising. It turned out that even in regard of penal institutions, only some nonexistent “government organized NGOs” can exercise public control. The Government does not specify the grounds for this conclusion. 

Meanwhile, different nature of governmental and public control is obvious. Governmental control is exercised by courts, Ombudsman, Prosecutor’s office and higher authorities of the relevant ministry. Public control is the direct tool of popular rule, comparable with such other forms as elections and referendum. Intention to strip civil control of its independence and subject it to additional governmental control is dictated by misunderstanding (or rejection) of basic principles of democracy and civil society. It is essentially attempts to convert civil movement into governmental operation which is inadmissible. 

Resolute resistance of the Government toward the law suggest that the executive branch does not interested in public control since it breaks traditional secrecy of institutions inside of which flagrant violations of human rights take place. 

This problem was hotly discussed on Civil Forum. At the plenary meeting, the Ombudsman encouraged state authorities to support the law on public control. In his annual reports for the last three years, the Ombudsman pointed out to inadmissible delays in adoption of the law.

We know that Russian Ministry of Justice is in charge for preparation of the official assessment of the project. Taking into account coming anniversary of Civil Forum we ask you to take immediate measures to produce consensual governmental position in regard to the draft law. We hope that the Government will support the draft law in first reading.

NGO coalition “On Public Control on Closed Institutions.”
The pressure turned out to bear some fruits: after Yu. Kalinin, Deputy Minister of Justice and Head of penitentiary system officially announced his consent with the draft law at its presentation for the Committee against torture in Geneva, the Government reconsidered its position. In January 2003, Duma received another, this time positive comment signed by V. Matvienko which, one would think, gave the project “green line.” But nothing of the sort: first reading of the draft law, scheduled for February 14, 2003 was postponed on the request of the Chairman of the Government on the grounds of necessity to clarify certain details with relevant State Duma Committee. But one and even two months late there were no questions or comments from the Government. 

V. Borschev as a member of the Presidential Human Rights Commission (RF) asked the Commission to address the President on that matter. Such letter, signed by Ella Pamfilova, the Commission’s Chairman, was sent to the President. A. Voloshin, the Head of the Presidential Administration, organized a meeting in the course of which it became clear that the Presidential Administration did not intended to postpone hearings of the law and didn’t have any principal objection…

June 6, 2003. Before hearings on the draft law in State Duma on June 6, 2003, parliamentary faction “United Russia” decided to vote against it. The fact was recorded in the recommendations of the Coordination Board of the faction: “”In favor” of the Government, voting — “against” the law.” It is obvious that the authorities played a game, covering its resistance by the position of supposedly independent factions. The goal was clear: to make deputies responsible for dumping the project. So discussion of the draft law was postponed. 

Summer 2003. On initiative of non-governmental organizations, E. Pamfilova, the Chairman of the Presidential Human Rights Committee (RF) addressed President V. Putin at the personal meeting with petition to support the law on public control. And the President personally wrote on her letter: “To support and improve.” 
September 16, 2003. At the first hearing of law “On Public Control” the draft law was presented at the State Duma of the Russian Federation by Viktor Zorkaltsev. Although deputies tried to change the phrase the President wrote to “Improve and support,” they had nothing to do but to comply. The draft law successfully passed this necessary stage. 

It was big victory for human rights activists, because passing first reading means that the concept is adopted and can not be significantly changed during further readings.

V. V. Borschev tells us about further difficult fate of the law: 

“As you know, the President supported the law. The Ministry of Justice had, however, one small complaint — the chapter on assistance to criminal penitentiary facilities needed to be expanded. It was all the Ministry of Justice wanted to change. And we, together with the Ministry of Justice, will make all the necessary alterations. But we have problem with MVD. MVD representative spoke at the working group meeting and asked to exclude from the law provision on control of MVD institutions, i.e. IVS (temporary isolation wards) and police station. I said that, generally speaking, it is in disagreement with the President’s position, because at her meeting with the President Ella Pamfilova discussed first of all police and the President said “Yes, yes, I know,” this situation troubles him. 

I would like to say that we and the President himself monitor the fate of this law. This is difficult situation, but we always work with such issues and need to approach it in a calm and efficient way; I still believe that we will complete our project and all these amendments will be accepted. 

And Alexei Popov, current Chairman of the Committee on non-governmental and religious organizations of RF State Duma suggested exempting Lefortovo (FSB, Federal Security Service) from the law on the ground that we did not made agreements with this organization. But we don’t have to come to agreement — there are amendments made by the President, by the Government, and they say nothing on that matter; so why Mr. Popov is so worried? I think it is nonsense that Lefortovo is still in the jurisdiction of FSB, it violates our obligations to the European Council and legal standards in general, since the institution conducting trial can’t keep suspects in its own facilities; it was exactly the reason why MVD gave jurisdiction over SIZO to the Ministry of Justice. It is the main reason not only because the Ministry of Justice better than MVD in that sense (in which I am absolutely sure), but because of the legal matters. So why SIZO Lefortovo is still belongs to FSB? There is no legal grounds for this. And the situation is difficult because we don’t have any information if there are human rights violations there, i.e. we can’t monitor what is going on inside Lefortovo. It is against all norms of transparency and availability for civil control. So we certainly can’t support suggestion of Mr. Popov. 

In autumn of 2004, we received support from Vladimir Lukin, Ombudsman of the Russian Federation. We have information (yet to be officially confirmed) that Mr. Lukin, at the meeting with Russian President V. Putin, was given another positive response written on petition to support the draft law on public control. The President signed the letter, saying “It will be more order that way.” 

Second reading will most likely take place in the beginning of 2005. We put all our hopes on the President’s remark written on this petition.”

International experience

Every penitentiary facility in England and Wales has Board of Visitors consisting of residents of the nearest town or villages. Newspapers publish advertisements, and any decent citizen can be accepted to the Board of Visitors on competitive basis. It may be owner of a small restaurant, schoolteacher or somebody else who cares about life of prisoners. Members of the Board are given keys from practically all rums in a penitentiary facility, almost the same set as the facility’s staff member has, provide them with a room in the penitentiary facility office, and — which is most important — give them the right to come at any time, day or night, spent as much time with prisoner one-to-one as necessary. And the Visitor can move around the facility alone, without the facility staff representative; he himself opens doors and closes them. Visitors constantly receive trainings provided by penal system itself. 

Board of Visitors usually holds monthly meetings in order to analyze its work for the previous month and develop plans for the next month, as well as together evaluate current situation. 

The head of penitentiary facility usually attends the meeting and gives a report on the current situation including the following items: penitentiary facility population, reconstruction or other work being done in the facility, incidents (such as suicide and suicide attempts, hostage taking, attacks, escape, etc.), relationships among staff and changes in staff, important novelties introduces by the penitentiary administration, new information for the staff, instructions and guidelines from Penitentiary Service.

Every tiny detail is prescribed and regulated. Take, for example, compensations. In case the Board’s member receives bodily injuries while on duty (fortunately, it practically never happens) the Government almost never takes responsibility for insurance costs. However, Ministry of Internal Affairs as tenant of penitentiary facilities accepts responsibility for care and safety of those visiting the facilities. If member of the Board, while performing his work correctly, got injured or his property was damaged as a result of negligence of the penitentiary facility authorities, according to law the Ministry of Internal Affairs is obliged to pay compensation. When responsibilities of the Department are obvious, the case should be resolved out of court. If bodily injury was not resulted from negligence of the Ministry of Internal Affairs, the claims for compensation are processed with understanding and empathy, ex gratia, taking into account special position of members of the Boards of Visitors and importance of their civil duty.

The Treasury admits that members of the Boards of Visitors are covered by Section II of General pension scheme for government employees and payments for injuries defined in this document. In general, the victim (or his/her dependants) is guaranteed minimal income from public funds in case he/she was killed or injured under circumstances related to his/her duties. All payments and compensations according to rules of payments in case of injury are executed at discretion of the Treasury of Her Majesty which considers every claim in the light of relevant facts. Every member of the Board injured on duty must make a record in the Book of Accidents kept at the facility (after consultations on the spot concerning actions to be taken) and must inform Secretariat as soon as possible.

We managed to get from the Government positive opinion on the draft law on public control in Russian detention facilities to a great extent due to involvement of the Secretariat of the Board of Visitors of Great Britain. 

As it was already said, V. Borschev initiated the legislature after in February 1998 he came back from the trip to which he was invited by the Government of Great Britain. During this trip he had, among other meetings, business meeting with representatives of the Secretariat of the Board of Visitors. At that point the idea to involve Boards of Visitors in promoting legislature on civil control in Russia was born. 

Peter Curwen, the Head of Secretariat of the Board of Visitors in 2002 was sent a letter offering cooperation. After some deliberation, Peter Curwen agreed to cooperate. The British Council (which at the time was still working in Russia in the area of human rights) supported the project.

In the period from April 1, 2002 until March 31, 2003 Moscow Regional Public Charity Foundation “Social Partnership” together with the Secretary of the Boards of Visitors of Penitentiary service of Her Majesty Queen of Great Britain completed under the program of Russian-British development the project “Visit to the penitentiary: experiment on development of mechanism of public control on observance of human rights in detention facilities.” The project’s goal is to establish institution of public control based on the experience of the Boards of Visitors of Great Britain, international community and Russian human rights organizations. 

Peter Curwen, the Head of Secretariat of the Boards of Visitors and members of Boards of Visitors from different penitentiaries of England — Bryan Baker, Patricia Bradbury, Alastair Clyde and Julian Ellis were invited to visit Russia. They meet Yu. Kalinin, Russian Deputy Minister of Justice and leading specialists of the Chief Department of Penalty Execution (GUIN) of the Ministry of Justice with their head V. Yalunin.

All officials listened to English delegation with great interest. It turned out that despite quite close and old partnership between Russian penitentiary system with English one, and Russian representatives’ frequent trips to England to study organization of penitentiary system, our fellow countryman haven’t learn experience of the Board of Visitors in public control.

On June 5, 2002, State Duma of the Russian Federation, with participation of English delegation, organized round-table discussion “Public control in penitentiary system: experience and problems.” Russian side was represented by the top executives of penitentiary system including Deputy Minister Yu. Kalinin, representatives of the RF Ministry of Foreign Affair, Great Britain Embassy, non-governmental organizations, ombudsmen in regions. 

For reference

Boards of Visitors (recently renamed Independent Monitoring Boards (IMB)) are an organization established according to law and working with penitentiaries and penal colonies. The Boards exist as they are over one hundred years. The members of the Board are appointed by the State Secretary and they are people who, according to Deed on Penitentiaries from 1952 have right “to visit penitentiary facility at any time and… have a free access to all their parts and to any prisoner” and must “visit penitentiary facilities often, listen to all prisoners complaints and inform the State Secretary of any circumstances that are, according to their opinion, worth attention.” 

The goal of Boards of Visitors is formulated as following: “…In all its actions the Board will uphold principles of justice and humanism in communications with prisoners, giving its due to discipline, interests and concerns of the staff.”

Main responsibilities of the Board:

— monitor conditions in penitentiary facilities, penitentiary facility administration and treatment of prisoners; 

— draw the Government’s attention to any circumstances as necessary;

— inform the State Secretary of any circumstances worth it.

Recently the Board of Visitors received internal audit and in future, if all recommendations will be adopted, its operation could possibly be changed a little. In particular, suggestion was made to devote attention mainly to work with prisoners rather than with staff. In its report on results of inspection the working group noted that the Boards perform monitoring of penitentiary facilities very efficiently. It was noted that the Boards can do a lot to protect well-being of prisoners and improve quality of their preparation to release. The report included remark of baroness Shtern made during discussion in the House of Lords: “I have ties with the Boards of Visitors for many years and participated in personnel trainings and meetings. I always left these meeting thinking about the power which people of such quality, devoted to work in penitentiary system, represent...”
Boards of Visitors system of England and Wales is renowned world-wide as a good working model. Boards of Visitors assume that it is their duty to share their experience with other countries and would be happy to contribute to development of similar systems. It is clear that Russia will have to make certain steps in this direction, and Boards of Visitors would be happy to undertake core activities ensuring significant progress. That would have useful side effect for the Boards of Visitors, since international acknowledgement has positive impact on the organization’s image and helps to attract potential high-ranking members of the Boards.

The Boards of Visitors took upon itself following tasks (in collaboration with Russia):

— provision of basic information on Boards of Visitors operations;

— consulting based on experience of legislature development in England and Wales;

— provision of reference points for development of standards and ways of their monitoring;

— consulting on issues of establishment of efficient working relationships between Boards of Visitors and heads of penitentiary facilities and ministers;

— contribution into preparation of training materials for visitors and their distribution;

— introduction of Boards of Visitors system in England and Wales to Russian partners, and organizations of visits of penitentiary facilities in order to meet members of Boards of Visitors and staff of penitentiary facilities;

— organization, as necessary, of introductory meetings with top executives in Department of Penitentiary facilities.

— maintaining dialogue after completion of the project in order to ensure possible help in further reforms.

Visitors from Secretariat have experience in legislature, development of working relationships in penitentiary and other areas, in writing instructions for ministers and members of the Boards, and knowledge of operation of Department of Penitentiary facilities, of development structures and procedures. Project participants have broad experience of working in penitentiary facilities of different classes as well as significant experience in preparation and ensuring trainings for the visitors. 

“Social Partnership” Foundation translated “Guide of Board of Visitors Member” into Russian (for the first time), the book is about 200 pages. This text was sent through information network “HRO-Visit” to members of NGO Coalition “For public control of closed institutions.” Printed version of the text was distributed among participants of the round-table discussion with Moscow Helsinki Group on May 21—23, 2004 (township Moskovskiy). In the nearest future we will find resources to publish the Guide. 

“Public control in penitentiary system:
experience and problems”

(From verbatim record of round-table discussion organized by “Social Partnership” Foundation under the program of Russian-British development run by British Council. The RF State Duma, June 5, 2002.)
P. Curwen. Good afternoon, Ladies and Gentlemen. It is an honor and privilege for us to be in Moscow and participate in this project which, we hope, will help to create proper public control in penitentiary system. We are going to tell about Boards of Visitors in England and Wales and highlight certain moments in the work done by Visitors. My colleagues will introduce themselves.

I am Peter Curwen, the Head of Secretariat of the Boards of Visitors of Great Britain. The Secretariat is a part of the Ministry of Internal Affairs. I am responsible for provision of support for the local Boards of Visitors. In the beginning I will introduce some General information about the Boards of Visitors.

Monitoring structures have been present in the Great Britain for the long time. Penitentiary facilities in England have had independent inspections for 400 years already. Before, it was Justices of the Peace, special Committee of Justices of the Peace for penitentiary facilities monitoring. Only in 1877 this monitoring became modern and civilized. 
In the light of this change it was recognized that convict prisons should benefit from similar developments.  Accordingly, unpaid inspectors were appointed to complement the official Government inspectors.  These volunteers, only some of whom were magistrates, were ordinary members of the community and their duties very much reflected those of the modern Independent Monitoring Boards.  However, criticisms were frequently voiced about their lack of effectiveness.

Approaches to independent inspections have evolved over the years. Modern system is based on Resolution from 1897, when relevant Act of Parliament was adopted. This Act was later expanded. Last revision was made under guidance of Sir Peter Lloyd, the Minister of Penitentiary system in previous Tory government. In my speech I will discuss his recommendations. One of the last amendments, introduced in recent years was decision, in 1992, to divest members of Boards of Visitors of the right to make final negative conclusions not in favor of prisoners. It was natural result of a number of complaints which pointed out to insufficient independence of some of the Board’s members and growing skepticism of prisoners who started to feel that members of the Boards of Visitors perceived penitentiary facilities staff, especially directors, as their colleagues. Special commission created to review the issue detected that prisoners and penitentiary facilities staff were by far not confident in ability of members of the Boards of Visitors to make independent judgments. That’s why it was decided that the right to make negative decisions weakens the Boards’ independence.

Act on Penitentiary facilities of 1952 states that every penitentiary facility in England and Wales must have its own Board of Visitors. Today it is required that at least two members of the Board were Justices of the Peace. Members of the Boards carry a heavy burden. It is so not in the last degree because the members’ work is restricted by rules. The rules are following:

Member of the Board must give clearance for the duration of incarceration in isolation ward. Penitentiary facility personnel have the right to put prisoners in isolation ward on different grounds. And members of the Boards must give their consent. 

Members of the Boards must listen to complaints and requests of prisoners. They immediately must notify the State Secretary directly of any illegal actions against prisoners. Members of the Boards must immediately notify the State Secretary on any violations which, on their opinion, are noteworthy. They have to, as necessary, to present reports to the Minister. The Minister, for his part, can request from the members of the Boards report on some issues. Besides, members of the Boards must comprise annual report on conditions and management in penitentiary facilities. The reports should include suggestions and recommendations from members of the Boards. The Minister must read all 137 local reports. He must personally write response to every chairman of local Boards.

We also ask the Boards, although it is not required by rules, to distribute reports in local communities to inform public about current situation. 

In order for members of the Boards to be able to perform their duties, they by regulations have the right of access to any penitentiary facility, any part of it at any time of day or night. The only reason they can be denied that access is by founded order of the head of the facility on the grounds of security. It does not mean that the head of penitentiary facility can deny an access to the members of the Boards without very well-grounded reasons. For every such decision, the members of the Board demand to provide very well-grounded reasons. 

Members of the Boards must hold meetings not rarer than once a month. Members of the Boards must visit penitentiary facility at least once in the period between the meetings. In general, frequency of visits can vary. It may depend on the size of the penitentiary facility or complexity of the issues which the Board is facing. There are some standards, but in some Boards visits performed daily.

The Boards’ members also have direct access to the administration of penitentiary facility. In addition, they have direct access to top administration of penitentiary system — to the Supreme Administrator of Her Majesty’s penitentiary facilities and the Minister of Internal Affair. Besides, if the Boards need to put more pressure on Government, they can directly address the Parliament members. The members of Parliament will sent direct request to the Minister and may present so called parliamentary inquiry for consideration in the House of Lords.

Previous ministers often saw the Boards of Visitors as “third foot” in a kind of tripod. Two other feet are the Ombudsman on penitentiary issues and Supreme Inspector of Her Majesty on penitentiary facilities issues. Supreme Inspector and Ombudsman are appointed paid positions. So together they constitute a system of control. They complement each other, but play different roles. 

Supreme Inspector, like the Boards, is a watchdog. But Supreme Inspector personnel visit penitentiary facilities once in two-three years. The time of such inspections is also limited. The role of Supreme Inspector is regular statistical inspection of penitentiary facilities in England and Wales, and preparation of reports to the State Secretary. Similar to the Boards, he also can receive complaints from prisoners. But the essence of this position is that he represents independent instance for appellation in cases when the prisoners’ complaints weren’t properly answered within the framework of penitentiary system. It’s next instance.

The Boards are represented by National Board. It is a Committee of 7 elected members. Every member of this National Board is elected for three year term. One of the members can hold Chairman position for one year. All members of local Boards can be candidates for election to the National Board. Elected members work in both National Board and their local Boards at the same time. The National Board’s role is to refer all difficult situations to the Supreme Administrator of penitentiary facilities and the Minister of Internal Affairs. 

In respect of general policy of the Boards of Visitors and when presenting conclusions to the Minister, the National Board and the Secretariat work together. The Head of the Secretariat is hired employee who got this position as a result of a long career and is responsible to the Minister for effectiveness of the Boards’ operation. Probably I should explain the difference between the Minister and the Public Servants. 

There is a team in each ministry which includes members of Parliament and members of the Upper Chamber — House of Lords. These people are appointed by the Prime Minister and his main assistants. Such Team in the Ministry of Internal Affairs consists of 7 people. They share political responsibility for penitentiary facilities — crime policy, immigration and refugees and some of the other issues. 

Besides, there is large number of support employees. They are called Public Servants. They usually start to work in ministries as young people and then climb career ladder.
Ministers are responsible for the nature of broad policy in ministries. A staff is selected exclusively by Public Servants. Thus they can support Boards of Visitors and help them to function properly. For example, I am responsible to my minister for allocation of the Boards of Visitors’ budget which amounts to 1 million 760 thousand pounds annually. Until April 1, 2002 Supreme Administrator of Her Majesty’s penitentiaries was my direct supervisor. My responsibility to the Minister of Internal Affairs and Supreme Administrator of Her Majesty’s penitentiaries is that the Secretariat first and foremost represented interests of the Government in the relationships between Boards of Visitors and the Ministry. And in case of a dispute between these two parties I have to take side with the Government. In reality, Ministries and Supreme Administrators have always been insisting that the Boards have all possible support to make their work as efficient as possible, irregardless of how troubling they reports and findings can be. They really would like to know as much as possible about situation in penitentiary facilities. It is in their direct interest to learn everything as soon as possible. It would be worse if the problem was aggravated without their awareness and became known to the public before they were able to take actions. Such position from their part provides invaluable help to me and my colleagues in Secretariat. This help allows the Boards to work more efficiently. Despite the fact that the Secretariat works as it were within Penitentiary Administration Service, it does not create obstacles in our work. However, the problem of official separation of the Secretariat does exist. Since recently the Secretariat is under control of crime policy.

There are 14 people in the Secretariat. Our responsibilities include support of local Boards and the National Board. Thus we act as the Ministry’s advisors on policy issues, we help Minister to appoint new members of local Boards of Visitors and to extend their term of office. We are responsible for trainings for the members of local Boards of Visitors. We help local Boards to find new members. Also, we promote publications about role of the Boards. We can recommend local Boards how to improve their work, we ar responsible for timely update and correction of actions of local Boards’ administration. Besides, we develop methodology aid publications for the members of local Boards.
All Boards’ members are volunteers who work for free. But they are paid expenses for transportation from their place of residence to penitentiary facilities. We are very lucky to have well-developed volunteer culture in Great Britain. It means that there are always a lot of people in our society who meet applicable requirements and are ready to help. Members of Boards of Visitors have different origin and we are always striving for diversity. We try to attract as many people as possible. 

One of the problems we face is insufficient awareness of the public about role of Visitors. Another problem is the name — Boards of Visitors — itself. This name does not convey meaning. So in the nearest future the name is likely to be changed for something like, say, “Council of Independent Monitoring of Her Majesty Penitentiary Facilities.”

Currently the system of Boards of Visitors totals to 1525 members who supervise 137 penitentiary facilities. Approximately equal numbers of men and women are involved in the Boards, although their distribution may not be completely even. All members of the Boards are appointed by the Minister who is responsible for a wide number of appointments in many different areas. Recruitment of new members is mainly responsibility of the Chairman of local Board. Each Board is constantly searching for new people and recruiting new members. Generally, the Board’s Chairman together with two other members recommends new member and gives his conclusion along with the interview’s protocol to the Secretariat for further consideration.

First of all, they check security issues. If the outcome of the check is satisfactory, an appropriate official consider evaluation of the Board’s administration and pass his evaluation to the Minister for the final decision. Sometimes members of the Secretariat disagree with the local Board’s administration in regard of the candidate, because perception of that candidate might be too local. And the Minister does not always agree with recommendations on appointments, but the Minister’s negative decision is open for public consideration. Besides, there can be serious resistance from the member of the Parliament representing this region. The Minister’s decision not to appoint a candidate can never be based on political reasons. Usually it might be such concerns as balance between, say, men and women in the Board, or age, or in cases when some ethnic minorities are not represented. After appointment is made, training program start both on local and national levels.
For the first time, Board’s membership is given for three years. But they can apply for term extension. There are not upper age limit for the Board’s members. And no terms limit for membership. Finally, there are no fitting criteria for this position. Main necessary qualities are personal involvement, free time and devotion. These qualities are very important. Of course, there is a number of requirements for the members of the Board. Recently, we have been working on these criteria. We especially need people who, after appropriate training, are able to understand penitentiary management policies; are insistent on that they consider the right things and who, if possible, do not raise bitter disputes with penitentiary facility administration, i.e. are able to cooperate with the administration productively on a regular basis.
Naturally, such system cannot but develop very serious requirements. I believe that no system could work efficiently without such support from public officials. 

My speech, I suspect, lasted a little bit longer than you would like, so now, by your permission, I yield the floor to the members of local Boards who can explain mechanism of these Boards’ work. 

V. Zorkaltsev, Chairman of the Committee on non-governmental and religious organizations of the State Duma of the Russian Federation. I stunned by the Peter Curwen’s speech. I am just shocked. We thought here, in Russia, that we are sort of making revolutionary breakthrough working on this draft law for three years. It turned out that we are inventing bicycle, and not of the best design. It reminds me how we are working on establishing civil society in Russia and discover ideas which have already been defined 400 years ago.

Concerning the law on public control. We have already introduced this draft law for discussion in the Chamber. Now, after such detailed and reasoned speech, we just will have to thoroughly revise the draft.

I would like to note right away that the idea of such law was introduced in Russia by V. Borschev. And he is the main driving force behind the draft law. The building concept of our Committees is somewhat unusual; the Committees are comprised from representatives of different parties, but in respect of this draft law, there is consensus in its promotion. What are our assumptions? Here is a few numbers. There are more than one million hold in penitentiary facilities in our country. This is a number to discuss. Almost 27% of them are juniors. Sitting next to me is Yu. Kalinin, Deputy Minister of Justice, I will refer to his data. Only 12—16% of this population is serious offenders. Remaining 84% is the problem of our society, if we don’t want the system grind the people. It is very high number. Here, Yuri Ivanovich says that the system’s turnover is 5 million people. Do you understand what deputies worry about? Not about the nature of crime however important it is. A person is convicted and incarcerated. The goal of the suggested law is to combine efforts of all structures concerned in order that the prisoner at least does not become worse during his term of imprisonment. He falls sick in prison and influenced by violent environment, and we practically grind our population in this system. I would like to add that it is 2.5% of the working-age population. 10—15 years ago this working-age population used to create some part of gross domestic product, — no more. And a person loses many of the qualities he acquired.
The law is ready, we introduced it for discussion, it has some weak points as a result of lack of experience from our side. I should say that we moved toward each other very slowly. We took into consideration penitentiary system’s staff, and human rights organizations striving to participate in this system’s fate, and we think that we have already found a compromise. We tried our best to take into account interests of penitentiary system because, I must say, this system also deserves support and sympathy, may be even greater sympathy than the prisoners. They are interconnected. And it seems that the Government is beginning to understand it. I personally think that public involvement is the only possible solution to the problem. Of course, the person with set of keys to all cells and any time access, as said our honorable speaker, is not going to appear soon in our system. But if that small steps anticipated in the new law are made, people will feel relieved, it will be the first breakthrough, first barrier cleared, and the barriers in peoples’ minds as well. And then law-makers and non-governmental organizations will expand public influence on the lives of these people. I even say that sponsors will start to invest into development and many other things; there is a broad range of possible applications. 

And one more point. We, after all, made requirements to the law too narrow. So narrow that we nearly quarreled. The law, from the first glance, seemed aseptic, unnecessary, declarative and, in general, useless, so it seemed that there is no point to discuss it. But good judgment won, after all. This law, should it pass, will be significant breakthrough; it is important because it would bring together seemingly incompatible Russian institutions and make them cooperate on alleviation of prisoners’ fate. And again, I am, personally, act not on the basis of philanthropy or kindness, but on the assumption that the person should serve a sentence in conditions and to the extent determined by the court, but by no means exceed it. Incarcerating a person we should do everything in order to save him as a member of society. The draft law we have been trying to push through Duma of two terms for almost five years ia aimed to solve these problems.

Yu. Kalinin, Deputy Minister of Justice, Russia. Viktor Ilyich gave us explicit definition of the situation and problems. Main goal is to stop flow of people into our institution. And second, not to forget that incarcerated individual should remain human and return to society as a normal person. Because for a long time we themselves made obstacles we now have to overcome, speaking about social rehabilitation. We believe that such rehabilitation must start from the first day the sentenced person enters penitentiary facility. It should be active social rehabilitation, educational opportunities, as much contact with outside world as possible. Wt had for a long time and still have the policy of “longer and harsher” punishment, and our Code is overloaded with punitive measures; these matters completely obscure goals of the punishment. If the goal is indeed to grind a large number of people and turn them into monsters, — that’s one thing. But if the sentenced should be given basis for a new social life, that’s another matter. I am not speaking about those who are unfortunately hopeless and poisoned by criminal life. I am speaking about vast percentage of people who got incarcerated after minor offenses. 

We said that the legislature has been changing, that there is progressive advance in modification of Criminal Code, criminal policy, law enforcement, reform of law-enforcement system, but it is long and difficult path. We have been working for a long time with non-governmental and human rights organizations; today we discuss the way we went from confrontation and misunderstanding to working relations. And practice demonstrates that these relations must be cemented by specific law. 

The law certainly needs additional work, not only because it contains legal, technical and editorial deficiencies. We probably should study practice of human rights organizations, international experience more thoroughly and to determine what we can use today in our own practice. 

We should switch to preparation of draft law. Hear we heard Viktor Ilyich said a very good phrase that we should think about rights and difficulties of our staff. They also should receive certain support of non-governmental organizations, because they carry huge moral and physical burden. Besides, there are such issues as very low salary, employee turnover and sometimes misperception of this job by the public. That is why I believe that the law should include provisions for these issues. 

All in all, now is a favorable moment for this task; yesterday I said about position of the president and about his message to the Parliament — the policy today is not determined by severity of punishment. 

G. Yavlinskiy, Chairman of Russian Democratic Party (RDP) “Yab​loko.” I am happy to see you all, especially here, in the State Duma. I am here on invitation of Valery Borschev, and by coming here I would like to convey that the issue discussed on this meeting has support not only from civil institution, but also from political, particularly represented by Russian Democratic Party “Yabloko.” We believe that the subject of penitentiary system which is discussed here today has a special significance. 

It is, first of all, because of our country’s history, because vast number of our citizens encounter problems of penitentiary system, through relatives if not directly. It would not be a big exaggeration to say that the situation today is such that even people who are not incarcerated are always prepared to it. I mean that current judicial system in Russia is not independent, and this is well established political factor and one of the Russian political instruments. Consequently, it is always an instrument to achieve some goals which are not related to justice or our Constitution at all. 

Today we live in the environment where mass-media don’t have an opportunity to tell public about situations associated with corruption and crime, with strong political censure on main TV channels. Information on such matters as torture is totally inaccessible for public consideration. Recently we discussed Budanov’s court proceeding and we know how difficult it is to understand real meaning of events. Under such circumstances, the work on the draft law in question is not only important juristic issue, but I would say has significant political weight. 

Speaking about the fate of the draft law we can say that it reflects general situation in our judicial system. Russian legislature consists today of three major parts. It is Soviet laws, it is new, modernized laws base on our Constitution and it is law-enforcement practice which is an astonishing mix of previous two items and is called “a law in one’s own hands.” 

What the distinction is? Soviet law was based on absolute priority of the state over its citizen, its people. Modern law is trying, based on our Constitution, to build legislature with human rights as a corner-stone. Alternatively, one concept prevails over the other. Actually, the question today is whether in 21 century Russia will build the state which would serve its citizens, where human rights and individual’s self-expression would be the first priority. Or will we return to the previous situation, with some modifications. 

So I think that this draft will take long and difficult way to become a law, but it will indicate approximate developments in regard of decisions related to death penalty. That is why I would like to support previous speakers and express appreciation of their participation in executing our difficult task. I would like to wish the audience success not only in adoption of the law (it is hard to imagine that Federal Council could vote for it at all), but also in seeing it implemented. Thank you.

A. Babushkin, Committee “For civil rights.” Question to Peter Curwen. Was this system of public control the first in Great Britain, or had there been attempts to create such system before?

P. Curwen. Current status is the result of evolution.

A. Babushkin. As far as I understand we also can adopt this law which will evolve later.

P. Curwen. Yes, of course.

A. Babushkin. And another question. I can see and handouts that the visitor can be suspended from his duties. What can be the reasons? How often does it happen?

P. Curwen. Not very often. Most commonly it happens when the visitor doesn’t show up at the Board’s meetings. Or play into the hands of the penitentiary facility administration.

A. Babushkin. You said that an interesting phenomenon exists when visitor is under psychological pressure of being worried about falling under influence of the penitentiary facility administration. Has it happened that visitors fall under influence of prisoners?

P. Curwen. Let members of the Boards of Visitors answer this question.

Y. Ellis, member of the Board of Visitors of Nottingham penitentiary facility. One of our big problems arises when the person has been member of Board of Visitors for the long time. Constant collaboration with the penitentiary facility staff gradually starts to impact his position. On the other hand, there is also a risk that the visitor can fall under prisoners’ influence. 

B. Bradbury, member of the Board of Visitors, Justice of the Peace. We are definitely not social workers. I am Justice of the Peace. Currently I am affiliated with the system of correctional services. Clearly, we are there to ensure that all existing regulations related to the treatment of prisoners and to the staff are meticulously upheld. If we find out that prisoners are treated unfairly, we do not act as social workers, we first of all point it out to the penitentiary facility administration. And we expect the situation to be corrected. If it does not happen, we address the higher authorities. 

V. Oivin, assistant deputy of the State Duma. Can members of the Boards complain on the penitentiary facility’s administration to the higher authority? 

P. Curwen. If members of the Board think that administration of penitentiary facility violates laws, visitor can address the administration’s direct supervisors. Or, if the matter is serious, any visitor can address directly the Supreme Administrator of Her Majesty’s penitentiary facilities.

B. Bradbury. In my penitentiary facility we once had a prisoner — former head of one of penitentiary facilities who was caught with drugs. 

N. Tagankina, Nizhniy Novgorod. Have you ever recommended removing penitentiary facility administration?

B. Bradbury. Yes, sometimes it happens. 

A. Clide, Secretariat of the Boards of Visitors. Last week, the Supreme Administrator to Her Majesty’s penitentiary facilities removed one of the heads of penitentiary facility. It was direct result of the Visitors’ actions. 

Y. Ellis. According to our laws on penitentiaries, it is not difficult to remove an employee. That is why the issue should be carefully considered by direct supervisors of the employee, not by independent watchdogs. 

Question from the audience: Are there any members of the Boards of Visitors who had served sentence?

Y. Ellis. Three weeks ago I attended training for the members of Boards of Visitors. One of the members spent three days in jail for driving while drunk. 

Question: So is it possible? Can former convict for more serious crimes be a visitor?

A. Clide. Generally speaking, yes. 

P. Curwen. But possibility that former convict can be appointed as a member Board of Visitors in very small. Because there is an incompatible condition: a person serve his sentence in the local penitentiary, in place where he lives. And the Board of Visitors is formed from local residents. And thus this person can be influenced by his former cellmates. 

G. Bodrenkova, assistant deputy of the State Duma. Is there any reward system for volunteers?

P. Curwen. Nothing except paid transportation to the penitentiary facility.

Y. Ellis. In his report the Minister constantly thanks us.

G. Bodrenkova. Is the time spent on this work somehow compensated?

P. Curwen. Generally, when a person applies to join the Board of Visitors, he is explained that it is time-consuming work. Nevertheless, many people are happy to join the Board.

Note
Today Board of Visitors is renamed Independent Monitoring Boards, and Norman McLean is appointed in December 2003 the Heard of Secretariat. He also in every possible way assists us to establish efficient public control in penitentiary system of Russia.

Speeches of members of the Boards of Visitors of Great Britain at this round-table discussion, meetings with top administrators from the Ministry of Justice and GUIN (Chief Department of Penalty Execution), visits to Moscow, Moscow region and Mordovia penitentiary facilities removed doubts that some of the official of the Ministry of Justice and GUIN felt (some of these officials used to be serious opponents to the draft law). Pretty soon both Deputy Minister of Justice Yu. Kalinin and GUIN top officials announced that they support the draft law on public control of human rights protection in penal institutions.

There are many of us

It should be mentioned that virtually whole society of human rights activists actively contributes to creation of legal framework for non-governmental organizations in Russia, allowing them to work in the area of public control of penitentiary institutions. Human rights activists have already been working out the mechanism of the law’s implementation in several regions.

In the course of these experiments, actions of public inspectors are tested in real conditions of penitentiary institutions and penal colonies; and interaction of NGOs’ (non-governmental organizations) representatives with governmental structures and personnel of penitentiary institutions is organized. It is important to mention that fine-tuning of the public control mechanism is being conducted in cooperation with Chief Department of Penalty Execution (GUIN) of the Ministry of Justice of the RF and local Departments of Penalty Execution (UIS). Dozens of non-governmental organizations work hard to establish that system. Even in the absence of such law a number of non-governmental organizations obtained the right to visit penitentiary facilities and penal colonies, due to personal authority of certain human rights activists. 

A number of organizations work on such basis, for example Public Center “Facilitation of Crime Legislation reform” (Moscow), Committee “For Civil Rights” (Moscow), Moscow Regional Public Charity Foundation “Social Partnership” (Moscow), Regional Public Organization “Nizhny Novgorod Human Rights Society,” “School of Peace” (Novorossyisk, Krasnodar territory), “Mothers for the Rights of Detained, Sentenced and Persons under Trial” (Krasnodar), NGO “Mordovia Pepublican Human Rights Center” (Saransk, Mordovia Republic), Pskov Regional Public Movement “Veche,” Kirov Regional Human Rights Center, Novorossyisk Committee on Human Rights, Commission on Human Rights Protection under the Syktyvkar Regional Public Organization “Memorial” (Komi Republic), Institute of Public Issues “United Europe,” Tula Public Organization “Tula Human Rights Center,” Krasnoyarsk Regional Public Organization “Public Committee for the Protection of Human Rights,” Public Organization “Information and Analytical Center “Civil Alliance” (Pyatigorsk, Stavropol territory), Yoshkar-Ola City Public Organization “Man and Law” (Marii El Republic), All-Russia movement “For Human Rights,” Independent Legal Experts Council (NEPS), Public Organization “Sretenie” (Ardatov, Nizhniy Novgorod Region), Tatarstan Republic Public Organization “Human Rights Center of the Kazan City,” and many others. Most of those organizations are included in the Moscow Helsinki Group’s project on monitoring of detention facilities, supported by the Great Britain Embassy in Moscow and Foundation of Global Opportunities of the Ministry of Foreign Affairs, Great Britain.

Already existing public resources and structures as well as accumulated experience are being developed and used; NGOs combine their efforts in this area:
1. NGO coalition “On public control of closed structures,” which includes many non-governmental organizations. The goal is to consolidate efforts, not to be alone and without enough control capabilities in solving a problem. The system of cooperation of non-governmental organizations with state authorities and penitentiary institutions is being improved, which makes access of NGOs’ representatives to penal colonies and penitentiary facilities easier. Rules and methods of competent public control, system of public inspectors’ training, coordination of their activities, methodological and administrative support of non-governmental organizations are currently being developed. 

2. “School of Public Inspector.” MROBF “Social Partnership” was established with help from Fund of Global Opportunities of the Great Britain Ministry of Foreign Affairs and the Embassy of Great Britain in Moscow, as well as with support from European Committee and Swiss Program on Human Rights. 
3. The NGO Coalition’s information network “HRO-Visit.” In a number of regions, experiments are under way to refine public control mechanism. Trainings for members of NGOs and personnel of Department of Penalty Execution. Publication of regulations of public control.

All these measures are aimed at consolidation of NGOs’ efforts, coordination of joint actions and directing them toward achievement of main goal — implementation of efficient public control of observance of human rights in penitentiary system, based on legislature, in Russia.
ADDENDA

I. INTERNATIONAL EXPERIENCE
Main principles of control

1. Do not harm

Human rights activists cannot ensure safety and guarantee human rights for everybody. It is necessary to remember that primary objective of human rights activist is to protect victims and potential victims. Human rights activist must remember about protection of the person who provided information.

2. Comply with mandate

Every human rights activist have to make an effort to understand mandate, remember it all the time and learn how to interpret and apply it to specific situation he/she faces.

3. Know regulations

Human rights activist must be very well familiar with international human rights standards applicable to his mandate and to the country where he is working.

4. Show discretion

Rules, however detailed, applicable and clear, never can substitute for discretion and good judgment of human rights activist. Human rights activists can practice good judgment at all times and under any circumstances.

5. Seek advice

When human rights activist faces problems he should seek advice of experts. In order to avoid doubling or potential controversy with actions of other organizations, human rights activists must consult with these organizations or make sure such consultation took place.

6. Respect the authorities

Human rights activists must remember that one of the goals of their activities, as well as their main role is to help authorities to change their opinions.

7. Trust

Trust in human rights activists is very important for successful monitoring. Human rights activists must not take upon themselves obligations they won’t be able or won’t have an opportunity to fulfill. Interviewing a victim human right activist should introduce himself, describe briefly his mandate, tell what he can and cannot do and stress that the conversation is confidential.

8. Confidentiality

It is necessary to keep the information received secret, since any violation of this principle can have grave consequences.

Human rights activist can ask an individual whom he is interviewing permission to use the information provided to him in the reports on human rights observance and for other purposes.

9 Safety

Human rights activist must always think about safety of individuals who provided information. He must obtain witnesses’ consent for an interview and convince them that the interview will be confidential.

10. Understand the country

Human rights activist should make efforts to understand the country, its people, history, governmental structure, culture, traditions and language.

11. Consistency, persistence and patience

Gathering complete and accurate information to document human rights observation is difficult and time-consuming process. The information received must be thoroughly checked, compared and proved.

12. Accuracy and detail

In order to ensure complete and accurate information, detailed reports supported documentary are expected. Written reports help to avoid nebulosity, rumors and misinterpretation. Vague hints and general description should be avoided in written reports.

13. Fairness

Human rights activist must approach each task or interview fairly in regard to applying mandate and underlying international standards.

14. Objectiveness

Human rights activist must always practice objectiveness, including process of gathering and evaluation of information.

15. Compassion

During interviews human rights activist should express empathy with suffering which the interviewee probably experienced.

16. Honesty

Human rights activist should treat all informants, interviewees and staff politely and respectfully. Moreover, an expert should perform his/her tasks honestly and with dignity.

17. Professionalism

Human rights activist should be knowledgeable, dutiful, competent and scrupulous in details.

18. Be visible

Human rights activist should structure his/her work so that it was known to authorities and local residents. Efficient monitoring means that the expert see the situation and the public see the expert’s activities.

II. BACKGROUND OF LAW “ON PUBLIC CONTROL”
(FROM ARCHIVES) 
The verbatim record of the RF State Duma meeting of June 17, 1999. The first reading of Draft Law “On Public Control of the Observance of Human Rights of the Detained, Suspected and Accused, Arrested and Convicted Persons and the Assistance of Public Organizations to Penitentiary Institutions and Detention Facilities.”
Chairperson. Valery Vasilievich Borschev, please, take the floor and present your draft law.

V. Borschev, YABLOKO. Thank you. Dear colleagues, please review Draft Law “On Public Control of the Observance of Human Rights of the Detained, Suspected and Accused, Arrested and Convicted Persons and the Assistance of Public Organizations to Penitentiary Institutions and Detention Facilities.” The draft law is offered to you with the title that was adopted pursuant to recommendations of the Legislative Committee and the Security Committee (earlier the title was shorter but we addressed the comments of the above two committees). 

It should be mentioned that the system of public control of penitentiary institutions has a long history in Russia. The Prison Guardians Society was founded during the reign of Alexander I in 1819. In late XIX century the energetic activities of this society became wide known, and it played a significant role. At present, messages of the Government and in particular the President’s appeal point out the need of involvement of public human rights organizations in the control of operation of penitentiary institutions and law enforcement agencies. Moreover, the basis for such control has been already laid. It is Article 23 of the Criminal Code and Article 38 on penitentiary institutions. We have laid the legal basis. Now the question is who will implement it. It is the issue our working team that contained leading legal experts and human rights activists has been working on for quite a time. 

I should give credit to my colleagues and thank them as after parliament hearings we received a lot of comments and constructive suggestions both from the Legislative and Security Committees. We managed to address almost all of them. (Some remarks from the conference hall.) Absolutely true, this is a correct remark: comments and suggestions from the Women, Family and Youth Committee were very productive. So I would like to note that the Chamber Committees were quick to respond to this problem and we have received a lot of valuable suggestions. I should say that the first draft and the draft, which we submit after addressing all comments, are drastically different. We were open for this work as we are now because this problem is actually critical. Before the discussion of this issue I want to say that the Chamber has demonstrated that human rights is not a political issue, it is the issue concerning all parliament groups, because the current situation in the penitentiary system greatly worries all of us. 

You are well aware that there is not only a very acute situation in detention facilities — prisons and colonies — (which we frequently discuss), but there is another evil — violence used by law enforcement organs and tortures that we cannot get rid of (unfortunately there is little progress in this respect. The report of the Prosecutor General to the Ministry of Internal Affairs states that there is no progress in this field at all. And the current situation in law enforcement organs that all of us are concerned about is still greatly disturbing. 

When we discussed this issue in the Human Rights Chamber of the President’s Political Advisory Board where representatives of the Prosecutor General Office, Moscow Prosecutor Office took the floor, they said that they did not have sufficient instruments to eliminate this evil. For example, over the year the Moscow Prosecutor Office received 2 thousand claims on illegal investigation proceedings, while only 60 cases were opened. In reply the Deputy Prosecutor said, “It is very difficult for us to investigate these cases as it is too problematic to identify and prove crimes of this kind.” While crimes are serious there — according to the Prosecutor General, 1,600 persons died or committed suicide over one year. This is a grim number. And in this case the society should unite its efforts in order to overcome this ailment, our evil. 

What is suggested? The system of public inspectors is proposed. Public organizations nominate such public inspectors based on recommendations of Committees and the government. These are public organizations whose charter states that their main activity is the protection of human rights. We have addressed this comment. Therefore, the number of such public organizations will be reduced greatly. The issue has arisen — how these organizations should act to prevent chaos and anarchy. And such danger actually was in place. We have been discussing this issue for quite a time. And by joint efforts we came to the conclusion that it would be the most appropriate to link this system to the Ombudsman. Public organizations are authorized to nominate no more than two of their representatives. It was the comment made by the Government and Committees not to increase endlessly the number of such inspectors. We have limited their headcount to 50 persons. These candidates are submitted to the Ombudsman for his approval. 

Publicity is the main authority these public inspectors have — that means that they should see violations and promptly inform the Prosecutor Office, law enforcement organs, etc., nothing more. But it is a lot already. If we remember police departments, which are currently the main sources of such violations, in the 70-th and 80-th when we had people’s guards and other public representatives operating, they were not closed institutions. And as some public representatives were always present there the most zealous officers were restrained. The situation has changed. Currently such institutions are absolutely closed. According to the Prosecutor General Office, we have cases of horrible violence there. And public inspectors could influence such situation. 

It is obvious that it is not a nostrum but it is one of the steps that could help to fight such disease. The law clearly defines the scope of authority. We are talking about the control that will never transfer to interference. The public watches, tracks and records these or those factors. For example, what are these factors? Let’s assume that the Prosecutor General in his instruction writes that the police department shall perform the medical examination of a detained person when he is detained and released. Commonly this instruction is not observed. If the Prosecutor General’s instruction is observed, the abuses occurring in police departments will be greatly reduced. I am working the second term in the Penitentiary Institutions Control Commission, and I can say that we have visited some police departments, for example, a notorious one nearby the Byelorussian railway station... When you drop in it is overcrowded with detained persons without any document completed. As a rule, the detained were women. Their patrons were arriving, and it is obvious what the conditions of their release were, if no documents on their detention were issued. And so on and so forth. 

The activities should be controlled. The control shall contain two components — the Ombudsman control who can remedy any malfunctions identified in activities of public inspectors. And, obviously, the control of public organizations. In the event of any legal breach — the court. We have invented it just as well but it did not become a part of the law. I should say and repeat that we have taken into consideration all main comments, first of all, of Committees and the Government just as well, and the Prosecutor General Office, from which we received a very serious and productive letter. And we are open to continue this work. If our deputies have some serious remarks that will help to improve the system, to reinforce it, it is evident that they will be addressed, because, I repeat, that it is the sphere and the issue that is related to each of us and we cannot remain indifferent.

Chairperson. Thank you, Valery Vasilievich. The report is over. The draft law is reviewed in the first reading. Have you got any other questions? You are welcome. Colleagues, your questions please. Kiselev, Chistokhodova. Anybody else? Please turn on a microphone for Kiselev.

V. Kiselev. Dear speaker, I have reviewed the authority you delegate to public inspectors. The right to unhindered access to these institutions and the right to see prisoners in private — so, he is an already procedural figure. Only attorneys have such rights under our procedural law. Further. Be involved in issues related to parole. Issue warrants to administration of penitentiary institutions who shall reply within 20 days what have been done to address this warrant. But the supervisory prosecutor does not have such rights. Do you call him a public controller? Having such rights he is not a public figure but a government official.

V. Borschev. OK. Thank you for your question. Regarding meetings in private. It is item “c.” As you could see the meeting of the public inspector with a suspected and an accused person, which only the lawyer is authorized to, is disallowed. And it is mentioned in the second part of our proposal. It is only allowed in the part as set forth by the federal law. (Remarks from the hall) There is a proposal to conduct such meetings in private... I am sorry, Yuri Pavlovich, you do not visit prisons, while I do. Being a deputy I am either not authorized to have meetings in private in pretrial detention institutions, there is always an accompanying person present. I always comply with this rule. This rule is in effect. While a suspected and an accused person is an absolutely different sphere, and the law clearly defines the authority of the public inspector. No meetings in private are allowed here. As for the meetings in colonies, sorry, currently they take place de facto. I did not say in order to save time, but the offered draft law has some background. There is a long-term prior experience of interaction of the Chief Department of Penalty Execution with human rights organizations, and a lot of competent representatives of such organizations are visiting penitentiary facilities and colonies and providing our penitentiary system with all they have, including medication, food products, etc. So we have some prior experience. As for the colonies (our working team has members from the Chief Department of Penalty Execution and Prosecutor’s Office) there is no such problem. As for suspected and accused, no meetings in private are provided. We have discussed it already. As for other powers. Actually it is common powers. We may have an access without hindrance but with observance of internal regulations. The law states — with observance of internal regulations, but the controller shall be capable of entering the institutions without any hindrance (that is the essence of this control) and seeing what is actually going on. 

For example, let’s take the experience of Great Britain, their system is more developed and established. They have the so-called Boards of Visitors. I have seen these people, they have keys and they freely enter prisons and cells and talk to prisoners. That is the stage of a well-developed system. But we do not have such system; therefore, we do not raise this issue. But it is normal that the public inspector is authorized to enter the institution without any hindrance, look and inform accordingly, it does not envisage any privileges or extra authority. 

As for reception. It is specified clearly enough: to be accepted by the institution or agency head; apply to the head of the institution or agency; address a claim to the Public Prosecutor. I beg your pardon, but any citizen is authorized to do it. There are no privileges here. As for involvement in early release — it was proposed by the Chief Department of Penalty Execution. If you are against such proposal, we can withdraw it, I do not insist on it. We have included it as it was proposed by the Chief Department of Penalty Execution. We have referred to the practical experience of commissions that were established before under executive committees, and they claimed that it would help them. We took their recommendation into consideration. If you are against it, let’s discuss it.

Chairperson. Thank you. Valery Vasilievich, please make your replies shorter.

V. Borschev. All right. Pardon me.

Chairperson. Deputy Rita Vasilievna Chistokhodova will ask a question. You are welcome. The next speaker is Raikov.

R. Chistokhodova, State Duma Deputy, which is not a member of any Duma group. Dear Valery Vasilievich! I would like to continue discussing the question asked. Will your draft law with its democratic principles facilitate the final destruction of investigation process and responsibility avoidance by the accused and suspected? How can we talk about the investigation secret if the public inspector (Article 8 that clearly states it) can “have a meeting with detained and arrested people (arrested is not accused) and accused in private in accordance with the procedure as set by the federal law” (here — suspected and detained — there is no “arrested”)? We have granted this right to lawyers — and we will ruin the investigation procedure. We do not have criminal cases especially on economic crimes, and a lot of crimes are not cleaned. If cases are forwarded to the court for settlement, the court closes them, as there are private meetings, and documents are handed over and people communicate, etc. Then why do we need an army of public prosecutors, whom we have increased the salary, and the Ministry of Justice?! We can endlessly introduce one control over another... (The microphone was turned off.)
V. Borschev. Thank you for this question. It is actually a problem. As for the accused when the investigation is in progress. I have already replied to this question: there is no meeting in private and they cannot take place. We are talking about detained and arrested, when the accusation has not been presented yet. It is different status of a person. And according to the Prosecutor General Office and regional prosecutor’s offices, at this very stage, wide-spread violations, tortures, beating and violence occur. Therefore, we introduced this provision... Naturally, it does not relate to investigation, as at this stage there is no investigation, the issue is in what way the investigation is conducted — whether beating or violence takes place. I can agree with you that the wording could be clearer. We are concerned about this very issue; the Prosecutor General Office has concerns about just as well, as it is out of control. The law states that the medical examination shall be performed. When a detained person is transferred to another institution medical check shall be performed but it does not happen now. That is important for us. If you believe that the wording should be more specific, it might be so. Let’s make it more specific and accurate to avoid the interference into the investigation procedure. But I would like to repeat — it is the stage when no investigation is on.

Chairperson. Your question, please, Gennady Ivanovich Raikov.

G. Raikov, Russian Regions. Valery Vasilievich, I have two questions. The first one. We have the law On Ombudsman, and each region has its own ombudsman. It is the right granted by our Constitution that as regards issues we are discussing now people apply to the Ombudsman. Than why do we need a duplicate system of public inspectors? And the second issue. In accordance with the law public inspector shall be elected by a registered organization engaged in such activities. It is no secret for us that 30% of registered organizations are established by criminals and they also want to protect human rights. Tomorrow they will elect an ombudsman of the criminal association who will easily work in prisons.

V. Borschev. As regards the Ombudsman. Now just opposite our building in the Intourist Hotel the conference of ombudsmen is held, where I made the presentation this morning. Our ombudsmen, both regional and federal — Oleg Orestovich Mironov, are present. They fully support this provision because it will help them in their everyday activities. Can you see that we link everything to the Ombudsman. The Ombudsman who has no support of public organizations is in a very difficult situation. He cannot exercise the rights and powers he has. It has been agreed and ombudsmen expressed their support. When I made the presentation I presented this law (prior we had only discussions), they fully support it. Here we do not touch upon the regional level (it should be done by regional laws); we are talking only about the federal one. Anyway it is in the interests of the Ombudsman’s institute. 

Now regarding public organizations and whether they can be criminal. I am repeating, we have laid the foundation for the control system. If it does not work appropriately, the Ombudsman is authorized to suspend it. I will tell even more. I wanted to further limit the range of such public organizations authorized to nominate public inspectors. I wanted to introduce time restrictions — they should operate for at least five years. Then we received objections thereto and this barrier was removed. But I believe that we need such a barrier so such authority will be delegated only to well-known organizations. Thus, if I gain your support I will restore this restriction with great delight. I fully agree with you.

Chairperson. Questions are over. Thank you, Valery Vasilievich, please take your seat. Let’s proceed to the draft law discussion. Deputy Albert Mikhailovich Makashov, please take a floor. Who else would like to address the meeting?

А. Makashov, Communist Party of the RF. Each politician who is going to continue his political career should stay in prison for at least a month. Please take it as a joke or... Nelson Mandella stayed in prison for 25 years, and after he was released he became a president. Look at our country — Yavlinsky and Zhirinovsky are doing their best if not to stay in prison but to visit it. Great and horrible events are underway in our country, and prior to the second reading of draft law I would recommend to Mr. Borschev (accompanied by Duma groups and committees) to visit our pretrial detention centers and penitentiary facilties, say, only in Moscow. I believe you will make changes in your work afterwards. Mr. Borschev took the maximum authority of such officers as ombudsmen, they can be restricted. And after our excursions to prisoners we will be able to put things in order. Based on my personal experience I think that the control is needed in this sphere, as current lack of control leads to horrible events, as I have already said. I suggest to support this law in its first reading.

Chairperson. Thank you. Does anyone else want to address the meeting? Deputy Kiselev will and then Deputy Chistokhodova. Please turn on a microphone to Deputy Kiselev.

V. Kiselev. During our discussion I would like to raise only one issue. What does the public organization mean? They are also called organizations of public independent action. We also like to call them civil society institutions. But the control function is one of the government functions. As soon as we delegate this function to the public organization it will turn from the public into government entity. It will not be a public organization any longer and we cannot talk about public control! Please look what is stated here. We will obtain another supervisory system represented by so-called public inspectors and as a result another supervisory agency. What’s for? We have plenty of them already. We need to make agencies that have been established for this purpose effective, and there is no use to create another government system though it is called public.

Chairperson. Thank you. Deputy Chistokhodova is taking the floor; the next speaker is Deputy Mazulina.

R. Chistokhodova. Dear deputies, I am sure that this draft law will make more harm than good, though it is presented to us as a result of humanitarian and democratic considerations. I have already stated that we will ruin the investigation procedure as some strange public controllers from public organizations will have access to it... As a result a public inspector will receive some information from the detained, while when we have arrested or detained we have the investigation. Secondly, isolation wards and penitentiary facilities should be financed. Not long ago I visited a pretrial detention facility in Syktyvkar. There their employees make sour cabbage and bake bread. When do they have time to perform their job responsibilities? Our misfortunes originate here! They do not have bed linen, 28 persons in one cell! If public inspectors start visiting them, the conditions of detention will not be improved. Further. Please read Article 12. If a public inspector commits some administrative violation, or a prosecutor believes that a public inspector shall not be allowed to enter the institutions or he is detained, everything will be appealed against in the court. Let’s overburden our courts. Even today they are overloaded. We are constantly developing our law-enforcement organs. Great funds are allocated to them! If a public inspector is injured, it will be deemed an occupational injury. He will start demanding the pension as government officials have. I am sure that this law will finally ruin the investigation and help criminals to escape the criminal responsibility. Therefore, I will vote against this law and ask other deputies to take a weighted decision on this draft law.

Chairperson. Deputy Mizulina. The next speaker is Deputy Pokh​melkin.

Е. Mizulina, YABLOKO. Dear Boris Yurievich and dear deputies! I appeal to you to vote for this draft law. These are my grounds. Firstly, the sphere of people detained in penitentiary and pretrial investigation institutions is very far from the public and its attention, it is most closed and abandoned. Under constant shortage of financing it is clear for everybody that this sphere will not promptly obtain sufficient funds. The number of violations is outrageous. There are remarks here that tortures shall not be applied... You may not use them; it is enough to place a person into the pretrial detention facility, where in a small and stuffy room of six square meters not two or three but ten persons are kept. In this place people take seats in turns, not saying about lying in bed. In winter the windows are broken, as people do not have air to breath. Therefore, dear deputies, we should focus the public attention on this sphere as it is in such condition and we should ensure that it will become more open. 

Secondly, the draft law proposed to you offers to establish the institute of public inspectors (up to 50 persons) under the Ombudsman, at his consent and will. Please note that it is not the institute of public organizations, but of public inspectors existing under the Ombudsman. As we have established the institute of the Ombudsman, we should provide guarantees to such institute and help the Ombudsman to create the structure of public inspectors and delegate certain authority to them in accordance with the law. Can we limit prior to the second reading the scope of authority granted to those who will inspect penitentiary and pretrial detention institutions pro bono? Yes. We can. And we have to. Thus, the statement that this institute is created to ruin the penalty execution system is unjustified. The objective of this institute is to make this system open, transparent and public controlled, as in this very sphere human rights are violated most of all. 

Thirdly, dear deputies, I heard here that this law will not improve anything but only make things worse and destroy something. But if it destroys the system in which even detention in pretrial facility amounts to victimization, such system deserves to be destroyed. Unfortunately, such concerns are groundless. This law will not destroy anything. The Ombudsman will only receive a mobile and active team of his nominees he will be working with. Upon the Ombudsman’s recommendation this team will be able to visit penitentiary institutions and collect information what is going on and where human rights are not observed, and to what extent. Please note, within the Ombudsman’s authority is to allow the person staying in some penitentiary institution to lodge a complaint with the court by handing it over to the public inspector. What is the matter with it? Don’t you know that very frequently such claim is received with great delay or is not received at all, that irrespectively of the law these claims never get to appropriate agencies, including the Ombudsman? 

I do not see that the society should have any concerns about this law. Quite the opposite, in this way we will be able to remove from the closed and stuffy atmosphere the sphere where non-guilty people are held in pretrial detention facilities without any verdict issued against them (and in penitentiary institutions where people are kept based on the court ruling). The verdict of guilty does not mean that in penitentiary institutions such people are subject to inhuman and degrading treatment, I am not mentioning pretrial detention institutions. Even among us there are people who used to find themselves in pretrial detention facilities and were humiliated even by staying in such horrible conditions. And among us there are people to whom such things might happen, there is a saying “Don’t count out a prison cell, a begging bowl may come as well.” Especially in our current political situation. And as this law will not do any harm it will attract the public’s attention to the fact that there is a sphere, which is absolutely abandoned. This law will only help people who are far from the society staying in penitentiary institutions to access the Ombudsman and hand over to him an appeal or a complaint and to hope that there might be fair treatment in penitentiary institutions. We shall support such law. By the second reading we may eliminate the faults it has. There are no obstacles thereto. I am offering to vote for it.

Chairperson. Deputy Victor Valerievich Pokhmelkin is the next to address the meeting to be followed by Veshnyakov and by Krivelskaya then.

V. Pokhmelkin, State Duma Deputy, not a member of any group. Dear Boris Yurievich and dear colleagues! Here I heard the concern that this law may hinder the war with criminals. I would like to say that there is a thing which is more dangerous than criminality; it is the governmental abuse of power. While this law is targeted at limiting the power abuse by the state. I believe that we ha no grounds to be afraid of public control. We should be afraid of its absence The state shall serve its people and not vice verse. And in this part I do not think that it is dangerous to assign some control functions to some of public representatives. The situation when we are afraid of the assumption of innocence and protection of human rights and try to frighten others with that means that we are suffering from lack of competence in crime investigations and cannot ensure the actual crime control in compliance with the law. I would like to repeat once again: this law concept does not contain any dangerous things, while we need it badly. I suggest that we should adopt it in the first reading and revise it for the second reading.

Chairperson. Thank you. Deputy Veshnyakov, the next speaker is Krivelskaya.

V. Veshnyakov. I would like to define more clearly the subjects of this law. On the one hand, there are public inspectors who control the observance of human rights of the detained, suspected and accused of crime, arrested, convicted, etc. On the other hand, there are public organizations that provide support to penalty execution and detention institutions. Based on the functions the subjects are different. But everywhere we can see these public inspectors. A lot of authority is delegated to them. Their functions and authority shall differentiate depending on the fact whether they control the observance of human rights of detained persons with having a wide spectrum of power, and whether they provide assistance on the part of public organizations. If you read Section III, it has nothing about public inspectors, while a lot is said about the aid of public organizations. I would take this draft law as the ground. It can be approved in the first reading, while for the second reading a lot of comments should be addressed.

Chairperson. Thank you. Deputy Nina Victorovna Krivelskaya.

N. Krivelskaya, Liberal and Democratic Party of Russia. Dear deputies, I quite agree with all your reasons that were in favor of the protection of the suspected and accused. And I will add from myself: yes, now we have an awful cause of death in pretrial detention institutions as fluid loss, lack and loss of oxygen and governmental abuse of power. Yes, all of that is present, but I would like to remind to you that in our state the law on state protection of the suspected and accused has been adopted. Please tell me for how long we will discuss the protection of human rights of the suspected and accused. Fore today they are more or less protected. Today we, the deputies, and, in particular, the group that has launched this public control law, have caused the situation when the cart is in front of the horse. The law on state protection of the suspected and accused, which is a civilized one in according with European standards, has been adopted; while you, dear deputies, Valery Borschev, your group and Pokhmelkin in particular, have flunked the law on protection of witnesses and victims. Such law was not adopted. In what state is it normal that the rights of witnesses and victims who suffered from the suspected and accused are not protected? You would rather think that the public control, you are proposing today, would firstly control the rights of witnesses and victims. 

And the last thing. I would like to remind you, dear deputies, that as long as we exist in the State Duma — the six years already, the Deputy Commission to control the observance of human rights of the suspected and accused exists. There are more than 10 members in this Commission and it is chaired by Karapetyan who initiated this public control. Please tell me, what this Commission has done in practice for the suspected and accused? What is her performance in protection of violated human rights? In what way has it imposed the observance of human rights? Have you heard anything about the work of this Commission? I am only informed on its existence. But I do not see any of its actions to protect the human rights of the suspected and accused. 

Please tell, if having a deputy status we fail to protect the suspected and accused, how will public control having the public status care for them? Irrespectively of the fact that in Articles 9 and 10 the public control has appropriated these rights of actually prosecutor’s supervision, these reasons prevent me as a deputy from supporting this law. Please note once again — our Deputy Commission has not done anything. What public control can we discuss then?

Chairperson. Sergei Victorovich Ivanenko, you are welcome, the next speaker is Rybakov.

S. Ivanenko. I took the floor to ask the question For sure “YABLOKO” has supported and will support this law on government protection of victims and witnesses. Unfortunately, to our great regret (I have already raised this question on the meeting of the Duma Council), this law was withdrawn from further consideration at the request of Victor Ivanovich Ilukhin, Chairman of the Security Committee. I asked the question whether the Security Committee was going to continue its work on this law? And it is absolutely necessary to clearly inform all deputies about this law future. There is no doubt we will support this law. As for the work of the Commission on Detention Institutions Examination, we should listen to its report at the meeting of the State Duma and to the reports of other fifty commissions that we have formed here.

Chairperson. Deputy Yuly Andreevich Rybakov.

Yu. Rybakov, State Duma Deputy, not a member of any group. Dear colleagues, being a member of the Commission on Penitentiary Institutions Control, our deputy’ commission, I would like to say that the Chairman of this commission will report on our work. And now I may only say that each of the commission members regularly visit pretrial detention and penitentiary institutions and monitors the existing situation there. But of course ten deputies are not able to control thousands of facilities to be monitored. Thus, today we are suggesting to establish some institute of public assistants for the Ombudsman and his regional representatives so that they can be involved in performing this work. Concerns that such control can ruin the investigation process are not tenable, to put it mildly. Any civilized country has this or that form of public control over penitentiary institutions, and until present as far as I know it has not ruined the investigation, on the contrary, the number of crimes inside penitentiary institutions that court and investigation agencies should handle have decreased. Please support this idea.

Chairperson. Colleagues, nine deputies have addressed our meeting. Does the President Representative want to tell anything? Please turn on a microphone in the Government’s box.

G. Batanov. Dear Boris Yurievich and dear deputies! The Government believes that Federal Law “On Public Control of the Observance of Human Rights of the Detained, Suspected and Accused, Arrested and Convicted Persons and the Assistance of Public Organizations to Penitentiary Institutions and Detention Facilities” cannot be supported due to the following reasons. 

The concept of law public control arrangement and provision proposed by this law arises great objections. The effective legislation, in particular, Article 23 of the RF Civil Code defines only public organizations as the subject of such control. The draft law proposes to assign these functions to public inspectors without envisaging any accountability of these persons to public organizations that recommended them. Thus, the control of public organizations is substituted by the control performed by functionaries. The provision about the public entity that may recommend a public inspector shall be clarified. We believe that the right to perform the public control may be granted only to public organizations proclaiming the protection of human rights as their main goal. The Government does not support the endorsement of public inspectors by the RF Ombudsman. Under such approach actually the Government represented by the Ombudsman will determine the arrangement of public control that is in breach with Article 17 of Federal Law “On Public Organizations.” According to the draft law, federal and regional public inspectors shall be the subject of public control. What authority will be delegated to them? Will there be any difference in their legal status? The draft law does not state it. The headcount of public inspectors is determined voluntary without taking into account the population, and RF sub-division headcount of persons subject to such control. The law provisions stating that public inspectors are authorized to visit places where the objects of public control are kept any time of the day at their discretion and that officers shall accept without delay inspectors who can offer to undertake certain actions may create certain problems in provision of a specific regime in penitentiary and pretrial detention institutions. Based on experience of other countries, public inspectors cannot have the authority similar or exceeding the one that officers of government supervisory agencies, in particular, the Ombudsman and the Prosecutor, have. 

Dear deputies, the draft law contains a lot of contradictions and inaccuracies, therefore it shall be corrected by an editor and proofread. In this connection, the Government believes that it is not expedient to adopt this draft law and use it as the basis for Federal Law “On Assistance of Public Organizations to Penalty Execution Entities and Agencies and Pretrial Detention Facilities and on Control of their Activities “ that Duma is currently working on.

Chairperson. Does the President’s Ombudsman want to take the floor? No. Valery Vasilievich, please, final remarks and voting.

V. Borschev. I would like to thank my colleagues. Almost all of my high-tempered opponents, as Nina Victorovna Krivelskatya, my long-term opponent on many issues... She provided no negative comments on the law concept, though she could... I know that you are in principal against it. I would like to say that in your speech I did not see anything that could not be addressed and revised by the second reading. The working team has discussed almost everything that we spoke about today. We have a lot of concerns that you have. I believe that it is feasible to revise the draft law based on your comments. I would not go into detail right now; we will decide it later on during our work. 

I have the only claim to the Government representative. Mr. Bata​nov, I am talking about you. I would like to request you to read the law before the Duma meeting rather than the document, which was written many months ago. You are not reading the law, you are reading comments that have nothing to do with this law. You have not heard me, but I said that we had addressed all comments including the ones submitted by the Government. In particular, you say — regional public inspectors. But the law does not contain them, as they were withdrawn as requested by the Government. Later on you say, the word “without delay…” We have removed “without delay” also at your request. Further, some other comments. We have addressed almost all Government recommendations. Please read the law (let’s sit next to each other), and you will see it for yourself. I would like to repeat — we are open for further work and law revision. As for the basic law you are referring to, please find out, it has been also removed. We are working in close contact with Vadim Donatovich Filimonov and Victor Ivanovich Ilukhin, and everything that was good in the previous law was included into this draft law. If you want something to add, you are welcome, we will add it. There will be no problems. 

I would like to thank my colleagues and to note that all comments we received make you eager to work and I believe that we jointly will be able to finalize the law for its second reading. Thank you once again.

Chairperson. Put to the vote: adopt the said draft law in the first reading. Please vote. Now we are voting on paragraph 9 in the agenda, the draft law in the first reading. Make your decision. Who does not have card? Show the results.
The results of the voting (4 p. m. 51 min 37 sec)

Voted “for” 255 deputies 56.7%

Voted “against” 17 deputies 3.8%

Abstained 2 deputies. 0.4%

Voted 274 deputies

Did not vote 176 deputies

Result: adopted
The draft law has been adopted in the first reading.

The verbatim record of the State Duma of the RF session on October 19, 1999. Second reading of the law “On Public Control of the Observance of Human Rights of the Detained, Suspected and Accused, Arrested and Convicted Persons and the Assistance of Public Organizations to Penitentiary Institutions and Detention Facilities”
Chairperson. V. V. Borschov — please take the floor. Veshnyakov has a question on amendments’ tables.

V. Vishnyakov. Yes, on amendments tables. Valery Vasilievich, I received all these materials today, and they don’t include opinion of neither the Government nor the President. It’s my first question.

Chairperson. They were distributed for the first reading.

V. Veshnyakov. It is for the first reading. Why there is a reference to these opinions, Valery Vasilievich, but no one single item in amendments tables related to these opinions? Why commentaries of the Government and the President are not reflected in this amendments table?

V. Borschev. The Government did not suggest any amendments. I can read. Here are four paragraphs containing a message that there are a number of deficiencies. “The concept of ensuring public control proposed in the draft law is, in fact, turns these public activities into governmental ones…” This is from the comment. “A number of provisions and definitions in respect of individuals terminologically do not comply…” We took terminology into consideration. The Supreme Court gave us a good amendment, we changed all that. This is really all. These are all comments in the official opinion of the Government — no amendments. As for the President — in the table there is… We did our best to incorporate everything the President wrote into amendments. The only position still disputed is what the Ombudsman says... But even here we found a way to bring the viewpoints together: according to the President’s objection, we stated that the Ombudsman does not have the right to interfere into work of public inspectors. We believe that we took into account the President’s comments that way.

Chairperson. Any other question on the amendments tables? No questions. Thank you, Mr. Borschev. Who wants to talk about the amendments tables, propose to move an item from one table to another, or put it to vote individually? What we usually do with amendments tables. Are there anybody from factions and deputies groups who would like include anything into the amendments tables. Don’t see. The Government? Don’t have. The President? Don’t have. Then, with your permission, we are starting to vote the amendments tables. Yes, you could sit down. 

Put to the vote: who are for adoption of the amendments table, recommended by the Committee? Please vote. Now we are voting the table of amendments accepted by the Committee. Please, vote. Who does not have card and would like to vote? No such people. Show the results.

The results of the voting (12 p. m. 34 min 46 sec)

Voted “for” 266 deputies 59.1%

Voted “against” 0 deputies 0.0%

Abstained 0 deputies. 0.0%

Voted 266 deputies

Did not vote 184 deputies

Result: adopted

The table of amendments accepted by the Committee is approved. Put to the vote. Who does agree with the Committee in respect of the rejected amendments? Please vote. We vote on the table of amendments rejected by the Committee. Who does not have voting card? Everybody have. Show the results.

The results of the voting (12 p. m. 35 min 23 sec)

Voted “for” 283 deputies 62.9%

Voted “against” 0 deputies 0.0%

Abstained 0 deputies. 0.0%

Voted 283 deputies

Did not vote 167 deputies

Result: adopted
The table of amendments rejected by the Committee is approved. Put to the vote. Who supports adoption of the said draft law in the second reading? Please vote. Who does not have voting card? Everybody have. Show the results.

The results of the voting (12 p. m. 35 min 58 sec)

Voted “for” 288 deputies 64.0%

Voted “against” 0 deputies 0.0%

Abstained 1 deputies. 0.2%

Voted 289 deputies

Did not vote 161 deputies

Result: adopted
The draft law has been adopted in the second reading. 

Let’s move to the next item on the agenda — item 12. The spokesman is again Valery Vasilievich Borschev. Please report on the draft law on amendments to the law “On Ombudsman...”
V. Borschev. Dear colleagues, we adopted in the first reading the draft law — an amendment stating that the Ombudsman has the right to approve appointments of public inspectors. We have not received any amendments to this draft law. I suggest voting it.

Chairperson. Any questions to the spokesman? No questions. Can I in this situation: no amendments and, thus, amendments tables, put it to… Deputy Krivelskaya. Please, Nina Viktorovna.

N. Krivelskaya. I would like to ask Mr. Borschev a question. Could you tell how the Ombudsman can control activities of these public inspectors? They have different status. The Ombudsman has governmental status, while public inspectors, as you certainly understand, do non-governmental work.. Answer for my question: does the Ombudsman has governmental structure for this? If the Ombudsman does not control public inspectors, then who controls them?

V. Borschev. Nina Viktorovna, it’s a question from the first reading, but I will answer it, I have answered it during previous, first reading. The Ministry of Justice is also state institution, but you know that any non-governmental organization is approved by the Ministry of Justice. The Ministry of Justice, even though it is state institution, controls statutes of non-governmental organizations and has the right to hold a demand against them if law is violated. Likewise, the Ombudsman, since he approves an appointment of public inspectos, certainly has the right to control their activities. The law contains the mechanism of termination of powers. You can see it. So he has such power. I think, I answered your question. But it is a question from the first reading, Nina Viktorovna.

Chairperson. Any other questions? No other questions. Turn on the microphone for deputy Krivelskaya.

N. Krivelskaya. Dear deputies, my question on this law was not incidental, and I would like to draw your attention to the previous law also. We have just voted for the law “On Public Control of Guarantee of the Rights of Persons Held in Detention…” We should approach everything with caution. We made a big mistake, we said: “in detention,” but this includes both pretrial detention facilities and penitentiary facilities. So what have we voted for? Suspects, accused and sentenced according to court sentence have different status. But we mixed everything. We have already voted… 

Now Mr. Borschev offers item 13, about institutions executing criminal penalty. Here, we again leave public inspectors without control. The Ombudsman has no right to control their activities. He has neither money nor structures for it. The Ministry of Justice can do it, it has to control their activities, but it also has to control many other areas, so will it care to control public inspectors? And that’s what we will do again: we will create public control institution which will intrude upon authority of penal execution agencies. Non-governmental organizations do not have right, according to the law on non-governmental organizations, to intrude upon authority of governmental institutions and control their operation. I expressed my opinion. I did not vote for and won’t vote for this law. And I would ask you use your judgment while voting on this law, at leas, since we let slip the other one. (Noise in the audience.)
Chairperson. Deputy Rybakov, next is Deputy Makashov.

Y. Rybakov. Dear colleagues don’t try to convince us with shout. Yes, indeed, detention facilities today are among the most horrible places of lawlessness. Yes, in fact, detention places include pretrial detention facilities. But people under investigation, who are not yet accused of anything, people, whose sentences have not came into effect yet, require public control to protect their rights all the more so.

Chairperson. Colleagues, we discuss draft law scheduled under item 12 — about amendments to the law “On Ombudsman…” Deputy Albert Makashov, please. Misulina is next.

A. Makashov, faction of the Communist Party of the Russian Federation. It would be useful for everybody in the audience, both deputies and representatives of executive branch of power, to be detained at least for 15 days. I assure you, condition of detention facilities today is such that the number of votes in support, including expansion of authority of the Ombudsman, would have grown. Once we in the army were very worried that Soldier’s Mothers Committees will emer​ge and interfere in the things which are no concern of theirs. We said them: barracks — please, see, canteen — please, see, but you have no right to interfere with combat training and other issues which are not your business. We can do the same in this case. I think, it is a good initiative. And since today there are more people are held in detention facilities than under the Soviet regime, more than in 1937, let’s open these horrible places to public representatives.

Chairperson. Deputy Misulina. Shelisch is next.

E. Misulina. Dear Boris Yurievich, dear deputies! I, too, support this draft law and would like to point out that involvement of public commissions, public inspectors in operation of pretrial detention facilities, corrective labor institutions will negatively influence neither conditions there nor correctional education. On the contrary, imagine: people are held in detention facilities, in pretrial detention facilities under strictest guard ship, in conditions of severe restriction; and a public inspector, appointed by the Ombudsman, comes there. Clearly, he won’t be allowed there with weapons. He will come as a person whom prisoner can address directly and complain about something. What’s wrong with it? I can’t see how it can worsen conditions or influence any objectives of penalty pursued by placing people in these correctional facilities. 

There is another moment. Do not forget that sentenced… persons under trial have right to vote. If we have public inspectors, they can visit the facilities where convicts are held, the pretrial detention facilities during election campaign and elections. Is that bad? It’s just intensification of control from civil society, from the Ombudsman we appointed and the people whom he trusts. I suppose it would only help such facilities to be more open to public and stop secret mass violations of human rights. I think it would contribute to human rights protection and will help to make life there more or less bearable, so to say.

Chairperson. Colleagues, I remind you: we are discussing the draft law in the second reading. We inadvertently turned back to the first reading and keep discussing it from conceptual point of view. It is not necessary. There are three deputies on the list, should we give them the floor, or everybody is ready to express their opinions by vote? I have on the list deputies Shelisch, Zakharov and Misnik. (Noise in the audience.) Turn on the microphone for Shelisch.

P. Shelisch, faction “YABLOKO.” Dear colleagues, I would like to point out that we are discussing amendments to the law “On Ombudsman...” and we have already adopted basic law on public control in the second reading. And if, as honorable Ms. Krivelskaya encourages us, we now do not adopt an amendment to the law “On Ombudsman...” by constitutional majority, we will really make the situation worse (according to Ms. Krivelskaya criteria). Because we will have public control without supervision of the Ombudsman. So I would like to draw your attention to the necessity of having 300 votes and to vote for amendments to the law “On Ombudsman...” Thank you.

Chairperson. Colleagues, can we put it to the vote? There are no amendments tables, we vote for the draft law… Just a minute. N. G. Batanov asks for the floor.

G. Batanov. Dear Elena Borisovna, I think you are mistaken. In order not to mislead the State Duma deputies: sentences people cannot vote.

Chairperson. It was information. Put to the vote: who supports adoption of the said draft law in the second reading, given that there are no amendments tables? I ask you to vote. Item 12 of the agenda, Federal Law “On Amendments to the Federal Constitutional Law “On the Ombudsman of the Russian Federation.” Who does not have card and would like to vote? Everybody have. Please show the results.

The results of the voting (12 p. m. 46 min 27 sec)

Voted “for” 346 deputies 76,9%

Voted “against” 0 deputies 0,0%

Abstained 1 deputy. 0,2%

Voted 347 deputies

Did not vote 103 deputies

Result: adopted
The draft law has been adopted in the second reading. 

Item 13 of the agenda. Valery Vasilievich Borschev, please.

V. Borschev. Dear colleagues, we also have not received amendments to this draft law, “On amendments to the Article 38 of the Russian Federation law “On Institutions Executing Criminal Penalty in the Form of Incarceration.” I suggest voting it.

Chairperson. Do you have questions on the draft law reported by V. V. Borschev, it is also the second reading. No questions. Do deputies, the governmental representative, the presidential representative have any doubts, comments, suggestions? No. Can I put it to the vote? Put to the vote: who supports adoption of the said draft law in the second reading, given that there are no amendments tables? Please vote. Item 13 of the agenda. Please, pay attention, we are voting item 13 of the agenda. Who does not have card and would like to vote? Everybody have. Please show the results.

The results of the voting (12 p. m. 47 min 53 sec)

Voted “for” 322 deputies 71.6%

Voted “against” 0 deputies 0.0%

Abstained 0 deputies. 0.0%

Voted 322 deputies

Did not vote 128 deputies

Result: adopted

The draft law has been adopted in the second reading.

III. THE LAW’S RECENT HISTORY

The RF State Duma’s discussion of the draft law

Draft Law #11807-3

Prepared by the State Duma Committee on Issues of Public and Religious Organizations for its second reading

FEDERAL LAW

On Public Control of the Observance of Human Rights
in Penitentiary Institutions and Public Organizations’ Assistance
to these Institutions

This Federal Law regulates relations arising in connection with the performance of public control of the observance by penitentiary institutions of essential human rights to life, health protection and medical aid, equality before the law, protection against torture, violence, any other cruel, inhuman and humiliating treatment or punishment and power abuse, and it defines the procedure of public organizations’ support to be provided to institutions and agencies performing the penalty and imprisonment functions.

SECTION I. GENERAL

Article 1. Main Terms and Definitions

For the purposes of this Federal Law the following main terms and definitions are used herein:

Penitentiary institutions — administrative detainment and custody facilities, disciplinary detainment wards, detention centers (pretrial centers and isolation wards for temporary custody of suspects and accused of crime); penalty institutions, temporary detention centers for juvenile offenders;

Penitentiary inmates — administratively retained persons, suspects and accused, persons convicted to imprisonment, arrest and restraint of liberty.

Article 2. Objectives of Public Control of the Observance of Human Rights in Penitentiary Institutions and Public Organizations’ Assistance to these Institutions 

1. The goal of the public control of the observance of human rights in penitentiary institutions (hereinafter “Public control”) is to ensure the observance of rights of penitentiary inmates as provided for by the RF Constitution, commonly acknowledged principles and norms of international law, international laws of the Russian Federation and federal laws.
2. Public organizations provide support to penitentiary administrations in order to create conditions favorable for the observance of rights and legal interests of penitentiary inmates.

Article 3. The Laws of the Russian Federation related to Public Control and Public Organizations’ Assistance to Penitentiary Institutions

The laws of the Russian Federation related to public control and assistance of public organizations to penitentiary institutions are based on the Constitution of the Russian Federation and Federal Law “On Ombudsman of the Russian Federation” and include this federal law, other federal laws and any other legal acts and regulations of the RF subdivisions adopted in accordance with the above laws.

Article 4. Principles of Public Control and Public Organizations’ Assistance to Penitentiary Institutions

1. The public control and assistance of public organizations to penitentiary institutions is performed and provided based on principles of good will, equal rights, self administration and the rule of law and order. 

2. It is disallowed to interfere into internal activities of penitentiary institutions, system of operative investigation, criminal/penal procedures and administrative infraction proceedings while performing the public control and providing assistance to penitentiary institutions.
Article 5. Subjects of Public Control and Public Organizations’ Assistance to Penitentiary Institutions

1. Public supervisory commissions established in RF sub-divisions (hereinafter “Public supervisory commissions”) in the order as set by this federal law shall perform public control. 

2. A citizen of the Russian Federation, who is 25 years old or older, may be a member of the public supervisory commission. A person who still has outstanding convictions or is disqualified or partially disqualified by court cannot be a member of the public supervisory commission.

3. A candidate for joining the public supervisory commission shall be nominated by a public association, which has a state registration and conducts its activities for at least five years since its foundation, which charter objective is to protect human and citizen rights and freedoms, and he/she shall be approved by the Ombudsman in the Russia Federation (hereinafter “Ombudsman”). 

4. Judges, officers of internal affairs agencies, criminal and penal institutions, prosecutor’s offices, bodies of justice and Federal Security Service, drug control agencies and government authorities, military personnel and lawyers just as well cannot be members of public supervisory commissions.

5. Public supervisory commissions shall conduct their activities within RF sub-divisions where they were established.

6. Public organizations that have state registration and agreed their aid activities with penitentiary administrations shall be the subjects of the assistance provided by public organizations to penitentiary institutions.
SECTION II. PUBLIC SUPERVISORY COMMISSIONS

Article 6. Establishment of Public Supervisory Commissions

1. One public supervisory commission may be formed in the RF sub-divisions. The membership of the RF sub-division public supervisory commission may be increased based on the Ombudsman’s resolution. 

2. Public supervisory commissions have the membership of 3-10 persons.

Article 7. Delegation of Authority to the Member of the Public Supervisory Commission

1. A candidate for the public supervisory commission is nominated by the congress (conference) or general meeting of the public organizations.

2. The public association that nominated its candidate for joining the public supervisory commission shall forward to the Ombudsman a proposal to approve such candidate, a respective resolution of the congress (conference) or general meeting of the public association, evaluation records of the candidate and his/her personal data as per the form to be approved by the Ombudsman and also copies of documents confirming that this public association was entered into the Single State Register of Legal Entities and its articles of association.

3. The Ombudsman shall review the proposal of the public association and take a decision on approval of the member of the public supervisory commission or rejection of the proposed candidate with advising the public association thereof. In so doing, the Ombudsman is not authorized to approve more than five members of the public supervisory commission nominated by one public association.

4. The Ombudsman shall notify the head of supreme executive government authority of a respective RF sub-division on approval of the member of the public supervisory commission.

The head of supreme executive government authority of a RF sub-division shall notify regional agencies that supervise penitentiary institutions on approval of members of the public supervisory commission.

5. A certificate of set form to be signed by the Ombudsman shall be issued to the member of the public supervisory commission.

6. The authority delegated to the member of the public supervisory commission is valid for three years.

Article 8. Suspension of Authority Delegated to the Member of the Public Supervisory Commission

1. The authority of the member of the public supervisory commission shall be suspended in the following events:

a) Enactment of the court ruling on the administrative arrest of the member of the public supervisory commission — for the term of administrative arrest; 

b) Pre-trail detention of the member of the public supervisory commission as a suspect in crime — until the resolution on his/her prosecution is taken;

c) Prosecution of the member of the public supervisory commission — until the criminal case is closed due to the absence of the act of crime, corpus delicti or his/her non-involvement in crime, or until the court verdict of not guilty in respect to the member of the public supervisory commission comes into force.

2. In the events as provided for by Para 1 hereof a person who conducts the interrogation, an investigator, a prosecutor or court shall immediately notify the Ombudsman on all circumstances that served as the ground for authority suspension of the member of the public supervisory commission.

Article 9. Termination of Authority Delegated to the Member of the Public Supervisory Commission

1. The authority of the member of the public supervisory commission is terminated upon expiry of the term as set forth in Para 5 Article 6 hereof and also based on the following grounds:

а) The appeal issued by the member of the public supervisory commission to the Ombudsman requesting to terminate his/her authority; 

b) Enactment of the court judgment of conviction against the member of the public supervisory commission or the court ruling imposing compulsory measures of medical nature against him/her;

c) Enactment of the court ruling disqualifying in full or in part the member of the public supervisory commission;

d) Termination of the RF citizenship of the member of the public supervisory commission;

e) Enactment of the court ruling acknowledging the member of the public supervisory commission as a missing person; 

f) The death of the member of the public supervisory commission or enactment of the court ruling declaring his/her death;

g) The resolution issued by the public association that nominated the member of the public supervisory commission to recall him/her due to improper performance of his/her functions; 

h) Liquidation of the public association that nominated the member of the public supervisory commission.

2. The Ombudsman shall be immediately notified on all circumstances served as the ground for terminating the authority delegated to the member of the public supervisory commission by:

The court — in the events as specified in Sub-paras b), c) and f) (enactment of the court ruling declaring the death of the member of the public supervisory commission), h) (liquidation of the public association under the court ruling), Para 1 hereof;

The RF government agency handling the issues on RF citizenship — in the event as specified in Sub-para d) Para 1 hereof;

The permanent management body of the public association — in the event specified in Sub-para g) Para 1 hereof;

The body of justice that registered the public association — in the event specified in Sub-para h) Para 1 hereof (liquidation of the public association based on the resolution of the public association congress/conference or general meeting. 

3. The resolution terminating the authority of the member of the public supervisory commission is adopted by:

The Ombudsman — in events specified in Sub-paras “a,” “d,” “f” (in the event of the death of the member of the public supervisory commission), “g,” “h” (under liquidation of the public association by the resolution of the public association congress/conference or general meeting) Para 1 hereof;

The court — in events specified in Sub-paras “b,” “c,” “e,” “f” (enactment of the court ruling declaring the death of the member of the public supervisory commission), “h” (liquidation of the public association by the court ruling) Para 1 hereof.

4. The Ombudsman shall inform the head of the supreme executive government body of the RF sub-division on authority termination of the member of the public supervisory commission of a respective RF Sub-division. 

The head of the supervisory executive government body of the RF sub-division shall inform regional agencies that supervise penitentiary institutions on termination of the authority of members of the public supervision commission.

Article 10. Establishment of the Public Supervisory Commission 

1. The public supervisory commission is deemed established after the Ombudsman has approved at least three of its members. 

2. The general meeting of the public supervisory commission shall elect its Chairman and its deputy (deputies) and approval of its regulations.

3. The information on establishment of the public supervisory commission or suspension of its operation, its membership and location shall be published in periodicals, which founders (co-founders) or founders (co-founders) of their publishing houses are government authorities of the Russian Federation sub-divisions.

Article 11. Funding of Public Supervisory Commissions

1. The public association that nominated a member of the public supervisory commission is entitled to reimburse the member of the public supervisory commission for costs related to his/her activities and also provide material, technical and information support to public supervisory commissions.

2. Government authorities of RF sub-divisions and local governments may provide material and technical support to public supervisory agencies (including their full or partial exemption from payment for services rendered by government or municipal organizations and from fees charged for the use of state-owned or municipal property).

3. Public supervisory commissions and members of public supervisory commissions cannot receive compensation for their public control activities from government authorities, local governments, enterprises, institutions and organizations irrespective of their form of ownership and individuals.

Article 12. Suspension of Public Supervisory Commissions’ Operation

The operation of the public supervisory commission shall be suspended if its membership reduces to less than three persons due to termination or suspension of authority of its members.

SECTION III. PUBLIC CONTROL OF THE OBSERVANCE
OF HUMAN RIGHTS IN PENITENTIARY INSTITUTIONS

Article 13. Forms of public control 

The public supervisory commission performs public control functions as follows: 

a) Development of public control action plans and their agreement with respective prosecutors; 

b) Visits of penitentiary institutions as per the procedure set forth hereby and by other federal laws;

c) Review of appeals and complaints related to protection of human rights in penitentiary institutions and filed by penitentiary inmates, their relatives, defendants and representatives and other persons just as well;

d) Involvement in the work of the penitentiary institution’s commission for consideration of issues on the transfer of convicts from one place for servicing punishment to the other;

e) Compilation of materials on observance of human rights in penitentiary institutions and submission of the above materials and information based on public control findings to the Ombudsman, the public prosecutor of the RF sub-division and other public prosecutors of similar rank (based on the sphere of their competence), government authorities of the Russian Federation and Russian Federation sub-divisions that supervise the observance of rights and legal interests of penitentiary inmates;

f) Interaction with RF government agencies and government agencies of RF sub-divisions, local governments, public organizations, mass media in observance of human rights in penitentiary institutions.

Public supervisory commissions are entitled to perform public control in other ways not banned by the law.

Article 14. Agreement of Public Control Activities

1. The public control action plan is subject to agreement with public prosecutors of RF sub-divisions and other public prosecutors of similar rank (based on the sphere of their competence) or their deputies or with other prosecutors as instructed by them. The plan shall be drafted for at least a three-month period. The public control action plan should not contain dates and time of visits to be made by the public supervisory commission and its members to penitentiary institutions. 

2. The public prosecutor shall review the public control action plan within 10 days and forward to the public supervisory commission a notice on the plan endorsement or a motivated refusal if the action plan does not comply with this federal law or other federal laws. 

3. If the public supervisory commission is informed on cases of human rights abuse to be verified immediately, it has the right to take a decision on making a visit to a penitentiary institution, which is not included into the action plan, and advise a respective prosecutor accordingly.

Article 15. Powers of the Public Supervisory Commission

1. The public supervisory commission is entitled to:

а) Visit institutions of agencies of internal affairs, other institutions and authorities used to detain prisoners subject to administrative arrest with observance of internal regulations of such institutions and agencies without a special permit by at least two members of the public supervisory commission;

b) Visit places of detention of suspected and accused persons and penitentiary institutions in due course as set by the law with observance of internal regulations of such institutions and places of detention by at least two members of the public supervisory commission. In so doing, the members of the public supervisory commission may visit at their own initiate cells, punishment cells, places of common use, yards and other premises of detention institutions, punishment and isolation wards, confinement cells, security rooms and other premises of criminal administrative system, except for guarded facilities and buildings for which visit a permit shall be issued by heads of respective places of detention and penitentiary institution;

c) Interview persons under administrative or disciplinary detention or administrative arrest, convicts subject to their consent in special conditions, which allow a representative of the administration of a respective institution or body to see them but not to hear them; 

d) Accept appeals and complaints from persons under administrative or disciplinary detention and disciplinary arrest, convicts as regards the violation of their rights and legal interests; and accept appeals and complaints on the above issues from suspects and accused persons via the administration of the detention facility;

e) Apply to persons carrying out interrogations, investigators, prosecutors, judges and penitentiary institution heads and officials of internal affairs and justice, prosecutor’s office, RF Ministry of Defense, RF Federal Security Service on all issues related to observance of rights and legal interests of penitentiary inmates;

f) Participate as an advisory member in the work of the penitentiary institution commission in resolution of issues related to transfer of convicts from one penitentiary institution to another;

g) Forward complaints of penitentiary inmates, their relatives, defenders and representatives and also other persons regarding the observance of human rights in penitentiary institutions to agencies or officials that are responsible for consideration and resolution of such claims.

2. When special regimes in penitentiary institutions and agencies, in detention facilities are in effect, the function of the public supervisory commission to visit the above institutions and agencies and detention facilities shall be suspended. 

3. The member of the public supervisory commission shall sign an agreement on non-disclosure of preliminary investigation data, which becomes known to him/her during contacts with persons suspected in or accused of crime, and he/she shall be liable for information disclosure as stated by the law.

4. During the performance of their functions members of the public supervisory commission shall comply with regulations and legal acts regulating operation of penitentiary institutions and also comply with requirements of the penitentiary administration. The public control activities shall not hinder legal proceedings.

Article 16. Restrictions of Activities of the Public Supervisory Com​mission Member

1. The member of the public supervisory commission shall not perform public control functions in relation to the penitentiary inmate if the latter is a close relative of the above person, and also a victim, witness, defender or other person involved in criminal proceedings on the case related to this convict.

2. If circumstances described in Para 1 of this Article are present, the head of the penitentiary institution is authorized not to provide access to the member of the public supervisory commission to the place of detention by issuing his/her resolution or instruction. The above resolution or instruction may be appealed against in the higher-ranking agency or court.

Article 17. Protection of the Public Supervisory Commission Members

The penitentiary institution administration shall ensure the safety of members of the public supervisory commission during their visits of penitentiary institutions, it shall also arrange their escort when they visit penitentiary inmates.

Article 18. Actions to Be Undertaken Based on Public Control Findings

Based on the results of the public control activities the public supervisory commission and its members shall develop a final report (act) to be forwarded to the Ombudsman, a public prosecutor of the RF sub-division or a prosecutor of the similar rank (based on the share of his/her competence) and also to the penitentiary institution administration or to a higher-ranking agency.

SECTION IV. ASSISTANCE OF PUBLIC ORGANIZATIONS
TO PENITENTIARY INSTITUTIONS

Article 19. Main Directions of Assistance Provided by Public Organizations to Penitentiary Institutions 

Main directions of assistance provided by public organizations to penitentiary institutions shall be as follows: 

а) Improvement of detention, household, medical and sanitary conditions for persons staying in penitentiary institutions; 

b) Participation in prisoners’ reeducation and rehabilitation;

c) Involvement in moral, legal, cultural, labor and physical education and development of convicts; 

d) Arrangement of training, labor and entertainment of convicts; 

e) Arrangement of training for juvenile convicts;

f) Assurance of liberty of conscious and religious freedom to persons under administrative and disciplinary arrest, suspected and accused individuals and convicts;

g) Support to dependent persons under administrative arrest, suspected, accused and convicted individuals in their placement to social or medical institutions, if needed, or in provision of extra care; 

h) Support to convicts in their preparation for release; 

i) Reinforcement of the physical infrastructure of penitentiary institutions. 

Article 20. Forms of Assistance Provided by Public Organizations to Penitentiary Institutions

Public organizations provide assistance to penitentiary institutions based on recommendations of public supervisory commission as follows: 

a) Render free material aid to penitentiary institutions; 

b) Establish trustee councils in investigation wards and penitentiary institutions; 

c) Render support in creation of new jobs for prisoners, place orders with penitentiary institutions and their enterprises; 

d) Assist in provision of general and specialized education for prisoners; 

e) Assist in arrangement of training and education in penal colonies; 

f) Arrange visits of priests as requested by persons under administrative or disciplinary arrest, suspected, accused and convicted individuals, and supply them with worship items and religious literature; 

g) Provide support in prisoners’ entertainment, arrange concerts, exhibitions, lectures and other cultural and educational events; 

h) Improve the library services provided suspected, accused and convicted persons and arrange their subscription to newspapers and magazines; 

i) Provide support in equipment of sport grounds in penitentiary institutions and supply different sport equipment to them;

j) Participate in resolution of labor, household and residential problems and issues related to medical aid, social support, social and psychological rehabilitation and adaptation of released prisoners; 

in other ways not banned by the law.

Article 21. Involvement of Public Organizations in Prisoners’ Reeducation

Public organizations may be involved in prisoners’ reeducation as follows:

а) Advocacy of law-abiding behavior and healthy life style;

b) Legal advise;

c) Support and maintenance of prisoners’ relations with their families; 

d) Assistance to psychological service of the penitentiary institution;

e) Training in prophylaxis of hazardous infection diseases;
in other ways not banned by the law. 

Article 22. Material Support Rendered by Social Organizations to Penitentiary Institutions 

1. Public association grants material aid to penitentiary institutions in the order as set by the RF laws.

2. While rendering the material aid the public association is entitled to determine the purpose of use of funds or other material assets it provided. In this event the provision of material aid shall be executed by an agreement to be concluded by and between the public association and the penitentiary institution.

3. Public organizations that provided material aid in cash or otherwise in the order as set forth by this article are entitled to be informed on the use of allocated aid within 30 days upon receipt of the request to submit respective information by the penitentiary institution administration.

4. If allocated funds have been used not for assigned purposes, the public association shall notify a higher authority that controls this penitentiary institution thereof, and it shall inform the public association on the audit performed and measures undertaken.

SECTION V. ASSURANCE OF PUBLIC CONTROL OF THE OBSERVANCE OF HUMAN RIGHTS IN PENITENTIARY INSTITUTIONS
AND ASSISTANCE OF PUBLIC ORGANIZATIONS
TO PENITENTIARY INSTITUTIONS

Article 23. Assurance of Operation of Public Supervisory Commissions and Public Organizations Providing Assistance to Penitentiary Institutions

1. Activities of public supervisory commissions and public organizations providing assistance to penitentiary institutions shall be protected by law.

2. Any hindrances created to public control activities shall entail legal responsibility in accordance with the RF laws. 

Article 24. Supervision of the Activities of Public Control Subjects and Assistance Provided by Public Organizations to Penitentiary Institutions
The Russian Federation prosecutor’s office shall supervise the compliance of public control subjects with the effective laws and provision of assistance by public organizations to penitentiary institutions in the order as set forth by the RF laws.

SECTION VI. FINAL PROVISIONS

Article 25. Bringing Legal and Regulatory Acts in Compliance with this Federal Law

Propose to the President of the Russian Federation and the Government of the Russian Federation to bring their regulations and legal acts in conformity with this federal law.
Explanatory Note to Draft Federal Law #11807-3
”On Public Control of the Observance of Human Rights
in Penitentiary Institutions and Public Organizations’ Assistance
to these Institutions”
In accordance with Article 2, RF Constitution “the human being, his rights and freedoms are the highest value.” The assurance of this imperative requirement that was laid into the basis of the constitutional system of Russia shall be protected both by government and effective public control. While the public control, which operation is based on the principle of people direct execution of their powers (Article 3, Section 2, RF Constitution) is one of the fundamental elements of public and government relations.

In Russia, human rights are most seriously violated in penitentiary institutions in relation to people retained and imprisoned. Tortures, violence, cruel and humiliating treatment or punishment, lack of required medical aid in institutions where inmates are kept, especially in pre-trial centers have become a wide spread common practice. The RF Ombudsman’s special report “On Violation of Human Rights by Officers of the RF Ministry of Internal Affairs and Criminal and Executive System of the RF Ministry of Justice” dated October 3, 2000 is dedicated to violation of human rights in penitentiary institutions and states the urgent need in cardinal measures to stop numerous violations of prisoners’ rights based on the analysis of large amount of evidence materials. 

Russia is on the top of the countries regarding the number of prisoners per capita — 700 penitentiary inmates for 100,000 citizens of Russia. Annually hundreds of thousands of citizens that are legally non-guilty are experiencing inhuman conditions while staying in many pre-trial detention facilities according to PACE expert report No. 193 prepared in reply to Russia’s request to joint the EC (Para 7.9). This expert report also contains Russia’s international obligations, in particular, to promptly improve the imprisonment conditions in accordance with All-European penitentiary rules (Para 7.9). The report states that special attention will be paid to support and strengthening of non-government human rights organizations and also to creation of “civil society” (Para 9).

Government institutions, whose objective is to limit human rights and freedoms (based on objectives and within the limits as set by the law), cannot be independent from the public control as they have to defend not their own but public interests. In its turn, the society, which is entitled to demand from state authorities the unconditional compliance with the laws and observance of human rights, shall not ignore problems of penitentiary institutions, which violate human rights of prisoners not by malicious intent but because of the lack of necessities, financing just as well.

Isolation wards and other detention facilities are in a very difficult situation as they are overcrowded, have arrears, insufficient funding, sharp shortage of foodstuff, medicines, medical equipment, bed clothes, kitchen equipment and table wear. In such situation they badly need the assistance of public organizations in improvement of their material and household conditions of penitentiary institutions, and their prior experience of providing psychological, cultural and social support to prisoners. The previous ten years showed great potential of All-Russian and regional public organizations that are controlling penitentiary institutions (in the part allowed currently under the lack of a respective federal law) and providing assistance to them.

Draft Federal Law “On Public Control of the Observance of Human Rights in Penitentiary Institutions and Public Organizations’ Assistance to these Institutions” is targeted at overcoming the closeness of penitentiary institutions, and it is required for restoration and development as per modern law and up-to-date requirements of different forms of public control and prison patronage that appeared in Russia already in early XIX century and were supported by state in the Russian Empire. In 1819, the Prison Guardians Society under the auspices of Alexander I was established, and since 1822 local Society committees started operating all over Russia. “The Society directly controlled the condition of prisoners, their placement based on their crimes, their upbringing in accordance with piety and moral rules and training. It could also affect the awarding of disciplinary penalties” (N. S. Tagantsev, Russian Criminal Law. Lectures. Section: General. Volume 2, page 135). Representatives of the government and public leaders were members of this Society.

The USSR correctional and labor laws also included the public control institute represented by supervisory commissions to be formed under local councils. Upon the enactment of the RF Criminal Code the law failed to cover this sphere. Article 23, Part 1, RF Criminal Code, envisages the assistance of public organizations to institutions and bodies that execute punishment functions. In accordance with the part two of the RF Criminal Code above article public organizations can control the operation of institutions and bodies that perform punishment based on the grounds and in the course as specified in the RF laws. Therefore, it is necessary to adopt a special federal law that will regulate these legal relations in order to restore the already formed institute of public control over penitentiary institutions.

Federal Law “On Institutions and Bodies that Execute Criminal Punishment Functions in the Form of Imprisonment,” Article 38, contains a respective norm stating that “public organizations shall control the operation of entities performing punishment functions and pre-court isolation wards within the limits and in the order as set forth by the RF laws,” therefore, it proposes that public control should legally supervise the operation of not only criminal and execution system but pre-trial detention facilities just as well. 

RF Government Ordinance #760 of June 27, 1996 “On Measures Ensuring the Conditions of Detention of Persons Staying in Pre-Trial Isolation Wards and Prisons of the RF Ministry of Internal Affairs” assigned the RF Ministry of Internal Affairs, the RF Ministry of Justice with participation of the RF Prosecutor General Office to develop a draft federal law that will regulate the involvement of public organizations in control of pre-trial isolation facilities (Para 10). The RF Ministry of Internal Affairs has developed a respective draft law, and its provisions were taken into account while drafting this draft law. 

RF President’s address to the Federal Assembly (2998) “On the Current Situation in the Country and Main Directions of the RF Policy” confirmed the need in legal regulation in this sphere and development of new forms of public control, and, specifically, it stated: “There are numerous practical forms of interaction of government authorities with public organizations and ways of public oversight of government agencies. Some of these forms shall be fixed by law, others may be set forth in government or departmental acts. We should actively use the potential of public organizations to actually protect human rights. We should discuss the forms of public control to disallow humiliating and sometimes cruel treatment of people under investigation.”

The authors of the draft federal law believe that the public control shall not be restricted only to pre-trial isolation centers and penitentiary institutions. Human rights shall be mandatory observed in relation to all persons detained or imprisoned in any form. Therefore, the draft federal law envisages the performance of public control in places of administrative and disciplinary detention and arrest, temporary isolation wards and juvenile temporary isolation centers, as provided for by law. 

The Draft Law consists of 6 Sections and 21 Articles.

Section I (“General ”) contains main definitions used in the draft, defines the goals and principles of public control and assistance of public organizations to penitentiary institutions. Public supervisory commissions, which members are nominated by existing human rights public organizations that have state registration and operate for at least 5 years since their establishment are deemed subjects of public control. Candidates for public supervisory commissions shall be approved by the RF Ombudsman. Registered public organizations act as subjects for providing public organizations’ assistance to penitentiary institutions.

The inclusion of the RF Ombudsman into the procedure for public inspectors’ approval is necessary because unregulated control of public organizations, even subject to certain requirements, can hardly be efficient. Authors of the draft law assume that the approval of public organizations for conducting the public control is required. It is explained by the need to prohibit the disorganization of penitentiary institutions’ operation, to select public organizations not by forma but quality criteria. Though the Ombudsman is a government official, does has no powers at the same time and he is independent from executive authorities, and because of these factors and also due to his sphere of activities he is the most suitable person for delegating the authority to public inspectors. At the same time the Ombudsman is disallowed to interfere into activities of public supervisory commissions.

Section II describes the delegation of authority to members of public supervisory commissions, its suspension and termination. 

Section III regulates the public control procedure. Principles of arrangement of public control, and agreement of public control action plan are defined therein. Authority and grounds for restriction of activities of public supervisory commission members and the procedure for taking measures based on the findings of public control are set forth in this Section. 

Section IV specifies the procedure for providing assistance by public organizations to penitentiary institutions and agencies. 

Section V sets forth guarantees for performance of public control and also the procedure for supervising the operation of subjects involved in public control and assistance granted by public organizations. 

Final provisions (Section VI) describe the enactment of the law.

The draft federal law was prepared by a team of experts in criminal law and process, and criminal execution laws (Prof. S.E. Vitsin, Doctor of Law; Prof. A. S. Mikhlin, Doctor of Law; S. A. Pashin, Ph.D.; M. F. Polyakova, Ph.D.) with involvement of representatives of the RF Ministry of Internal Affairs, RF Ministry of Justice, the RF Ombudsman Administration and leaders of the largest Russian human rights organizations.

The offered draft law does not envisage any expenses to be funded from the federal budget.

The tabled draft law covers the issue within the competence of the Russian Federation and RF sub-divisions (Sub-para “б,” Article 72, RF Constitution).

V. Zorkaltzev, 

Chairman, State Duma Committee on Issues of Public Organizations and Religious Organizations 

The verbatim record of the State Duma of the RF session on September 16, 2003.
Chairperson. …We are proceeding to the discussion of item 10: on the draft of the federal law “On Public Control of Human Rights Observance in Penitentiary Institutions and on Assistance of Non-governmental Organizations to Penitentiary Institutions.” Report of Viktor Ilyich Zorkaltsev, the Chairman of the Committee on non-governmental and religious organizations.

Please, Viktor Ilyich.

V. Zorkaltsev. Dear Vladimir Alexandrovich, dear colleagues! The goal of the proposed draft law is to ensure public access to the institutions where convicts are held, to promote humanitarian activities, charity and human rights protection in this area; actually, to restore old Russian tradition of visiting penitentiary facilities, help our citizens to retain their human dignity through difficult times and return them to normal life. What is the price of the issue? In 1200 correctional facilities 900 thousand of people are held, about 20 thousand of them are minors. During last ten years, 4 millions of people went through penitentiary facilities and penal colonies. Today, 2.5% of employable men are held there. The number of prisoners in Russia grew almost 1.5 times during last 10 years, and the prisoners became younger. The number of minors detained for misdemeanor grew almost two times and now amounts to about 900 thousand people. About 60 thousand of them, or 15%, are children under 14…

Substantial number of people lost their health while serving their sentences. According to psychologists, after 6 years in prison a person’s psychic changes irreversibly. Personnel of correctional system who work in very difficult physical and psychological conditions are also hostage of that situation. Psychic and physical overwork, low salaries, absence of housing result in drain of qualified staff and serious illnesses. Let’s tell the truth: the majority of sentenced in penal colonies are not killers and drug dealers, they are ordinary citizens, who stumbled, who decided to violate the law, to conduct theft, a small theft, often out of despair, unemployment, lack of food and shelter. 

I quote Yu. I. Kalinin, the head of penal correctional system, Deputy Minister of Justice. He says: out of all the country’s penitentiary system population only 12-16% is really dangerous people, with certain ethics; 50-60% is inert, they don’t join criminals, but under certain circumstances can do it. We should take care of those people.
Russia is one of the three leading countries in the world in respect of the number of prisoners. In January 2003, for every 100 thousand of people there were 605 incarcerated, while respective numbers for the Europe don’t exceed, say, 100—150. For example, in Turkey it is 95, in Greece — 55, in German and France — 90. Penitentiary facilities (I ask you to note it) grind Russian gene pool and strike the essential part — young, active and employable population. There is a family behind each convict — children, elderly parents. Thus, several millions of people, not just one million, are punished. Let’s ask ourselves a question: would we like these people to return embittered moral invalids all they can do is to get back to prisoner’s box, or should we start to humanize detainment facilities? 

Penitentiary in broad sense of this word should be not so much penal institution as social organization fulfilling important civil function of bringing people who conducted crime back to society. The state and society are responsible for full return of the person temporary isolated from the society. He must become free, and not only free, but also adapted to the changed society. This social integration modern criminology associates with openness of penal institutions. Prominent Norwegian reformer of this system Nils Cristi defined it as a necessity to return penitentiary facilities to public. It is a very good definition. And this is a work for civil society. There are people and organizations that are ready to tackle this job and who understand that it is not only about mercy, but also about protection of the whole society from moral erosion brought by people returning from prison. So far, the penal system do not sanitize society, rather breaks it. People lose orientation, become embittered and immoral which results in growth of recidivism. 

The scale of the problem is such that it is comparable to the national catastrophe. The whole society should be working to solve this problem. Society is interested in improvement of situation in penal facilities, thus people should come there who would bring prisoners material support and, more important, sympathy and human contact. People start to realize that they are not forgotten, they have somebody to turn to with petition and complaint, that there is somebody who is ready to help them with advice and with adaptation once they are out of the penitentiary facility. And society can, and has to take this work upon itself.

While the state executes penalties, society, represented by non-governmental organizations, can involve effective compensatory mechanisms for defects of penal system. And this is not just lip-service. Non-governmental organizations, which gained significant experience of cooperation with law-enforcement, successfully operate in almost all regions. They members include lawyers, students and police veterans. There is huge public potential in this area which can be completely realized without special legal regulations. If public involvement into activities of these organizations gets legal basis and the state and the public combine their efforts, the situation, on our opinion, will change dramatically. There will be material, including financial, assistance for the institutions, contributions from sponsors, interaction with employers; there will be jobs, equipment, orders. What is meant here is patronage of penitentiary facilities; delegating part of the work to those positively recommended themselves civil organizations which are ready to volunteer their services. 

The problem in question is large and complex, but establishment of public control institution and legal stimulation of public contribution into this system are very important. The draft law envisages public control in the form of supervision commissions formed in the bodies of the Federation. Candidates to the commissions are nominated by non-governmental organizations and approved by the Ombudsman. Such control is thoroughly regulated and is systematic and coordinated. Mandates of the members of public commissions are thoroughly defined. 

In preparation of the draft law, extensive international experience of interaction between state penitentiary system and civil organizations was used. We can cite the example of Great Britain where Boards of Visitors have been operating for more than 100 years. The visitors are respectable people volunteering to perform patronage of penitentiary facilities. The Chairman of the Board traditionally has the keys from all penitentiary facilities and can visit them at any time without hindrance. In France, system of public visitation of penitentiary facilities is also well-developed. Execution Code, articles 472, 477 describe visitor’s rights in detail, in particular, (citation) they “can work with all detainees held in facilities, irregardless of legal status of these detainees.”

Since the institution of public control in Russia is in the making we do not place the bar so high, but we, too, already have some experience. Russian Orthodox Church (RPC), which concluded agreement with MVD (Ministry of Internal Affairs), increased its charitable activities in penal execution system. All local bodies of penal execution system signed cooperation agreement with diocesan authorities of RPC. The Government, in its official comment, supports the draft law in general, but it made several suggestions which we took into account during further work on the law. After Ella Pamfilova, Chairman of Presidential Human Rights Commission, appealed the President of the Russian Federation to support this draft law we received support and positive opinion conclusions of the the Main Government Legal Department. 

I should say that deputies of the previous Duma had very productively worked on this draft law. It had been adopted by the State Duma in three readings. At that time, deputy Borschev also worked actively in this area. The draft’s authors decided to take into account rather significant comments related to the competency of the members of supervisory committee, and, by the way, you received the amended text back in spring. It is important to stress that this draft of the federal law should be considered together with the laws, approved by the State Duma, on amendments to the article 27 of the Federal law “On Non-governmental Associations” and on amendments to the Federal constitutional law “On Ombudsman of the Russian Federation.” These draft laws were discussed in the State Duma, and both were adopted in three readings. 

And in conclusion. So called “closed institutions” should not be closed for public. Both the system of penal execution and law enforcement organs would only benefit from cooperation with non-governmental organizations based on healthy and considerate legal principles. Our goal for which we have been working for 6 years was to strike the balance of these interests. I think we found relevant solutions which will allow to effectively take into account citizens’ interests and to help personnel of penal execution system and police in their difficult duties. I suggest supporting the law in first reading.” Thank you.

The Chairman: L. Sliska, First Deputy of the State Duma Chai​rman.
Chairperson. Thank you, Viktor Ilyich. Dear deputies, who have questions on this draft law, please put your name on the list. Please, show me the list. Tamara Vasilievna Pletneva, please. 
T. Pletneva, faction of the Communist Party of the Russian Federation. Viktor Ilyich, the concept of the law is certainly aimed at humanization of our society, but I have a question. In the beginning of “perestroika,” we saw the same: teachers’ council is too hard and inflexible, let’s introduce school council with representatives from parents and public organizations. As a result, the discipline declined and things got worse instead of improvement. So I have following question: what is the attitude of the Ministry of Justice, which bears direct responsibility, toward that law, not attitude of the Government, but of the Ministry of Justice? And second question. Which organizations will be granted rights to work together with personnel of penal system? 

V. Zorkaltsev. The Ministry of Justice approves the law. In my speech I even quoted words of the Deputy Minister of Justice on that matter. And the Ministry, by the way is interested [in the law], because, as I said in my speech, it will make improvements of working atmosphere and morale in this system possible. As for the organizations… It would be organizations of 5 years and older, registered in justice agencies, and they would have the right to recommend their representatives, approved by their conferences, as public inspectors. And our Ombudsman would have the right approve or reject the candidate. Parameters, so to say, imposed on such candidates are also defined in the law. 

Chairperson. Thank you. Sergei Nikolaevich Reshulskiy, your question. 

S. Reshulskiy. Viktor Ilyich, I have following question on the draft law: who will be determining quantitative composition of this public commission — from three to ten people, as it is written, since it is not written who would determine whether in one body [of the RF] would be three, in another ten or five people, etc? And another. Am I correctly understood that the Ombudsman appoints of approves members of this committee, so in each body [of the RF] would be only one committee, and no parallel ones? And one more question: does creation of such institution make non-governmental organizations who send their representatives there somehow responsible for donations to penitentiary facilities?

V. Zorkaltsev. Sergei Nikolaevich, in your questions you practically outlined the concept of the draft law. Yes, yes and yes on all three questions. Indeed, one committee in one Federal body include from five to ten people, depending on the size of the body. Yes, it is determined by the local non-governmental organization and the Ombudsman. And, of course, non-governmental organizations, on one hand, will finance activities of their representatives in this supervisory committee, and on the other hand, the draft law states that the funds should be found to support penitentiary facilities. But it is not mandatory, of course not. 

Chairperson. Please, Adrian Georgievich Puzanovskiy. 

A. Puzanovskiy. Dear Viktor Ilyich, I have three questions. Could you please comment relations with GGPU (Legal Department of the Presidential Administration). In your speech you said that there were two versions of the text. What variant we are discussing — the first or the second, amended, inclusive of comments? Then it is not clear: opinions or comments are made in respect of the first text or the second? It’s my first question. Second questions: penitentiary system is based on different security modes. It is not specified in the law. Does it mean equal rights for all security modes, or is it only applicable to certain modes, say, only for minimum security facilities? And third question. do public councils have powers to control, or can they only perform monitoring, without powers to control and audit? Thank you. 

V. Zorkaltsev. As for opinion of the Legal Department, it was issued on the first draft law. We made amendments to the draft law according to the comments and, as I said, handed it out in spring. It is first. Second. Certainly, public inspectors do not have such rights — powers to control, as we understand it. They have the right to notice shortfalls, inform administration of the penal system about it and respond this way or the other. And next, answering third question. Such control is exercised only in cooperation with administration of penitentiary facility. A schedule would be made three months in advance, in which limits would be defined according to the specific nature of these institutions. 

Chairperson. Thank you. Dear colleagues, no more questions. Who would like to speak? Nobody. Please, sit down, Viktor Ilyich. Alexander Kotenkov, Presidential envoy. 

A. Kotenkov. Dear Lubov Konstantinovna, dear deputies of the State Duma! The subject of this draft law is very important, but, I regret to say, the draft law has substantial drawbacks which certainly have to be removed. I will tell straight away that the President support this draft law in general, but he recommended to improve it and then support it, meaning not support and improve, but improve and support. So it’s all in your hands. If you adopt it now in the first reading… I still would like to outline main presidential comments on this draft law, which, according to his opinion, requires improvement. I would like to emphasize that in general, the President recommends supporting the said draft law. But I stress that if it is adopted in the first reading, very thorough work would be necessary. So, what are the objections to the draft law? First of all, it is the right of the committee’s members to visit prisoners individually and talk to them in private, so to say, when the facility’s administration can see them, but not hear them. Excuse me, it is nonsense. Only attorney and other procedural officials have such rights. But when public representatives have the right to be alone with prisoners and discuss something… I understand what the law’s authors mean — that in private a prisoner can complain, so to say, about penitentiary facility administration. But, excuse me; there are other ways to complain. Can we agree that some public representatives would talk with any prisoner in private? 

By the way, Adrian Grigorievich, on my opinion, asked the right question: can this committee work, and exercise the said rights, in any facility, irregardless its security mode? Does it mean that they will be talking about something in private with prisoners serving life sentence? Well, you know, it is a special group of prisoners and they are held under special conditions exactly because, in general, they have nothing to lose. Who in this case will be responsible for the security of this representative of public committee? There is nothing in the law about ensuring security of these individuals. So we express are strongly opposed to the visiting of certain prisoners on specific matters by the representatives of public committee. That is to say that if the committee scheduled examination… After all, it is supervisory committee. If they scheduled a visit to specific facility — no questions, they can visit, accompanied by the administration and others, and see in general in what conditions prisoners or people under trial are held in this facility or the other. They can plan to check specific groups: children, minors, women — no questions, plan and go… But to visit individual prisoners on specific matters can not be allowed. 

Furthermore. Well, I already said that there are no security guarantees. The law contains provision allowing public committee representatives to participate in determination, in decision concerning recommendations for parole, for replacement of the yet unserved part of the sentence with more lenient penalty, for relief from punishment, etc. What does it have to do with supervision of penitentiary facilities? Those are solely governmental powers and can not be exercised by non-governmental organizations. That’s why we insist on excluding this provision from the law. 

The law extends the Ombudsman’s authority, in disagreement with the Federal constitutional law “On the Ombudsman of the Russian Federation.” If legislators believe that it should be done, it should be done by introduction of amendments to the Federal constitutional law “On the Ombudsman...,” not through the ordinary federal law. 

And I even don’t mention such purely technical problems as list of the names of Federal executive power bodies in the law, part of which, by the way, does not exist already, such as Federal Frontier Service, Federal Tax Police etc. 

So, dear deputies, I will not mention other comments, there are really many of them. I would like to stress that the President recommends supporting the law, but at the same time even small drawbacks I mentioned demonstrate that the law needs thorough work. So we ask in this case to support it in the first reading and during preparation for the second reading work on this draft law very thoroughly, together with the Government, with the Department of Penal Execution, with the Legal Department of the Presidential Administration. Thank you.

Chairperson. Thank you, Alexander Alekseevich. Dear colleagues, does anybody want to speak? No. Is concluding speech necessary? No. Colleagues, who is for adoption of this draft law in the first reading? I ask you to vote. Who does not have voting card? Show the results.

The results of the voting (1 p. m. 11 min 57 sec)

Voted “for” 385 deputies 85.6%

Voted “against” 0 deputies 0.0%

Abstained 2 deputies. 0.4%

Voted 387 deputies

Did not vote 63 deputies 14.0%

Result: adopted
Adopted.

Lev Levinson
expert of the Institute of Human Rights

Return prisons to people

On September 16, Draft Federal Law No. 11807-3 “On Public Control of the Observance of Human Rights in Penitentiary Institutions and Public Organizations’ Assistance to these Institutions” tabled by deputies Victor Zorkaltzev (KPRF), Alexander Davydov (APG), Ekaterian Lakhova (OVR), Sergei Kovalev (SPS), Gadzhi Makhachev (“Public Deputy”), Anatoly Chekis (APG), Alexander Chuev (independent deputy) and Tatyana Rykina (“Yabloko”) was adopted. V.I. Zorkaltzev presented this draft law to the Duma. 

The need to legalize the public control of closed institutions has been under discussion for quite a time, while the history of this law lasts reaches more than seven years. Its objective is to ensure the access of public to colonies, pre-trial isolation facilities, and, first of all, to police departments and places of detention.

Four million people stayed in Russian pretrial detention facilities and penal colonies over the last ten years. Nobody knows how many people were and are taken to district police departments, some of them for three hours, and some people for three days in breach of the law. If we take into count only temporary isolation wards, pre-trail detention facilities, penal colonies and prisons every forth grown-up man in Russia was there; and currently 2.5 per cent of able-bodied male population are kept in such institutions. More than 10 thousand of prisoners die of tuberculoses and other diseases, hunger, 2.5 thousands of them die before the verdict is issued as they fail to survive tortures of pretrial detention. Almost half of prisoners in Russia (44% among grown-ups and 56% among juveniles) are accused of or convicted for thefts, and they steal most often not millions of dollars, but a sausage or a bundle of wire. 

Please find below an extract from the letter of the person who stayed in the temporary detention ward in the town of Chysovoy, Perm region: “We have meal once a day, it is very cold. Once a day and only by fighting we can get some hot water in late afternoon. Cells do not have any sources of portable water, and we drink water from a lavatory pan. There are no brooms, mops, buckets and sodium. The walls have not been painted for ages; they are covered with a so-called fur coat where insects (bed bugs, spiders and wood-louses) live. In some wells there is water under the floor. Searches in the ward result in complete chaos. People who are staying in such wells are totally humiliated. Searchers are walking on beds in boots, they are stepping on writing books and letters, scatter clean clothes, push mugs, cups, spoons…” 

But while prosecutors’ offices more or less audit colonies, pretrial detention facilities and temporary detention wards, while in police departments, where detained persons are brought, power abuse occurs on a regular basis and they are absolutely out of control. Commonly a person, which detention is justified or not, is beaten, humiliated and tortured. It is practically impossible to prove that the person was beaten by police. There are no witnesses there. Strangers never drop in rooms where police beat people. Most of victims never file any claims as they are afraid that tortures will continue, and only in court some of them try to say that they have been abused. 

Ombudsman’s report “On Violation of Citizens’ Rights by Officers of the RF Ministry of Internal Affairs and Criminal Implementation System of the RF Ministry of Justice” dated October 10, 2002, draws a conclusion based on the review of numerous claims and reports on systematic and wide-spread cases of police violence against detained persons. There are very few cases when police crimes are proved. For example, a criminal investigation head of the Katav-Ivanovasky city police department, Chelyabinsk region, together with other officers of this department trying to get a murder confession from a detained person hit him all over with boots and then chained him to the chair, twisted his arms and plugged his mouth with a rug to stop his breathing. The detained person confessed to the crime he had not performed as he could not stand physical sufferings any longer. Trying to disclose a crime a district police officer of Abakansky region, Krasnoyarsk Krai, and his deputy applied brutal violence against a detained person who dies in its result. Not long ago there was an article in Russian newspaper titled “Beaten almost to death in the “envelope” position.” According to the article, “Today it is practically impossible to punish police officers for their outrage. The scale of this problem is so great that it can be compared to national disaster.”
Law-enforcement agencies are incapable of solving these very difficult problems on their own, and they are not in a hurry to do that. Therefore, the state shall make an effort and consent to some self-restriction. It shall make the closed penitentiary institutions transparent, and it does not matter how absurd it sounds. Does the state need it? No. But if the state wants to demonstrate its adherence to due order, it will not be easy for it to reject proposals from public organizations who are ready to take care of the most problematic and unhealthy parts of the state organism. It is possible to reject such proposals claiming that they are not finalized, far from real life and too idealistic. But if this public initiative has been already tested during numerous difficult discussions, if it contains a compromise approach, and if it is in the focus of many forums for a number of years in succession, it becomes much more problematic for the government to resist it. 

And this is the case. 

On the other hand, the public who has stepped on the way of agreement shall not overlook the moment when compromise goes too far and the initial idea loses its sense. It is obvious that one should not be stubborn and it is necessary to look for an agreement. But while reaching a compromise, one should not make his proposal vapid in order to win the agreement of his boss. We believe that such devaluation did not occur with the draft law on public control. 

It is evident that the public access to penitentiary institutions should not chaotic. Firstly, unregulated control cannot take place as none of the system would agree to it, Secondly, it will not be efficient. It should not happen that a public supervisory commission after selecting one-two colonies and a city detention ward nearby will visit them on a daily basis, or as it has no funds to leave for remote penitentiary institutions located in woods, it will focus only on central pre-trial detention units. It is not sufficient only to talk about the need of public control; we should develop such model that will efficiently operate in practice. 

The draft adopted in the first reading states that public supervisory commissions established in RF sub-divisions will perform public control functions. One commission consisting of three to five members will be formed in each region within a certain area. Judges, lawyers, officers of agencies of internal affairs, criminal execution bodies, prosecutor’s offices and military men are not authorized to become members of such commissions. 

Candidates shall be nominated by public organizations, which charter and activities’ objective is to protect human rights, and which are registered in due course and operating for at least five years. Candidates are submitted to the RF Ombudsman who becomes a filtering instance as he approves commission members at his own discretion. Though some requirements are set to candidates, such as: their capability, the age of 25 years or older, lack of previous convictions, the decision the Ombudsman takes to accept or reject this or that candidate shall not be formally motivated. It is assumed that the Ombudsman choice shall depend on a number of factors: the prestige of a nominating public organization, recommendations of non-government organizations, and even personal interview. It is practically impossible to formalize requirements to a candidate as a set of certain virtues. 

A lot depends here on the virtues of the Ombudsman himself — judge the flock by its priest. No matter who the Ombudsman is, it is critically important for human rights organizations to know how to carry on a dialogue with the power in order to promote to public supervisory commissions the most competent, hard-working and honest people. Time consuming efforts to find any other alternative for candidate selection were not a success. It is most likely that Russia has no other acceptable mechanism for responsible selection of candidates to supervisory commissions. The RF Ombudsman though being a government official does not have authoritative powers, he is not a representative of executive authorities, and due to these reasons and his field of competence he is most acceptable for handling such procedure.

While the approval of candidates is a mandatory stage, the agreement of a public control action plan with prosecutors is a forced compromise. However, it has some positive aspects as the responsibility of the commission for quality of its work considerably increases in such event. The remaining depends mostly not on the skills to reach an agreement with authorities but on treat them properly. However, it would be appropriate prior to the second reading to finalize that not a separate action but the whole action plan is subject to approval. If institutions subjected to audits are informed in advance on the time of inspectors’ arrival, this action will be fictions. 

The powers of members of public commissions are great. The main thing in their work, for which purpose this draft law is tabled, is to conduct the control without any prior notification quite on a sudden. Commission members (if there are two of them) are authorized to visit penitentiary institutions (except for hospitals for mental diseases) without prior notice, interview their inmates (with consideration of their procedural status), accept their claims, make proposals related to prisoners earlier release, pardon or change of their detention regime. Officials shall accept commission members without any delay. Though commission members are not authorized to talk in private to the suspected or accused (here we also have to make concessions to agencies that referred to investigation secret), they can meet persons administratively detained or arrested (subject to their consent), without mentioning all those who are found in places of detention without clear cut reasons for that. The law states that commission members can interview arrested or convicted persons in the conditions allowing the institution officials to see but not to hear them. 

Based on audit findings, supervisory commissions shall draft acts to be forwarded to the administration of detention institutions and also to high-ranking agencies and the prosecutors’ office just as well. Officials shall in their turn undertake actions to remedy identified faults and within 30 days inform the commission thereof.

The control is not an interference (the term officials frequently use) as it is not proposed to delegate any regulatory authority to public commissions. In addition, in 1999 an addenda was made to Article 27 of Federal Law “On Public Organizations” stating the public organizations are authorized to perform public control of human rights in the order as set forth by other federal laws. Therefore, there is a legal delineation between required public control and unauthorized interference. However, this amendment rejected by the Federation Council is still under agreement since 1999. Actually its enactment was suspended by the Committee on Issues of Public Organizations until the first law on the control of penitentiary institutions, which describes in full its content, is adopted. In the event of adoption of the draft law under review in the second or third reading the amendment to Law “On Public Organizations” will be reanimated.

As for assistance granted by public associations to penitentiary institutions, the any public organizations (not only supervisory commissions) that have state registration and agreed its charitable or other activities with the administration of penitentiary institutions may become subjects of such assistance. This assistance is targeted at improving conditions of detainment, providing medical aid, arranging work, training, moral, legal, cultural, social, physical education and development of convicts. In addition, the assistance to penitentiary institutions may be provided by helping prisoners to get prepared for their release, by settling their housing and employment problems, by ensuring their medical, psychological and social rehabilitation. 

Already in 1996, the State Duma Committee on Issues of Public Organizations and Religious Organizations started working on this draft law. The text developed under the leadership of Sergei Pashin was taken as its ground. The Committee’s working team, which included famous human rights activists such as Valery Abramkin, Andrey babushkin, Sergei Vitzin, Mara Polyakova, Yury Stetsivaky, was headed by Valery Borschev — member of “Yabloko” group. He also presented the draft law to the attention of the second Duma, which, irrespectively of its red nature, adopted it by autumn 1999 in three readings. 

Initially the draft law structure was different. Not supervisory commissions, but independent public inspectors nominated by the Ombudsman were assigned to perform control functions. It was planned to approve all in all 50 inspectors, which authority will cover the whole of the country. 

The Upper Chamber consisting mostly of governors at that time disapproved such model. In addition to fair comments that this number of inspectors is absolutely insufficient and that they will most likely concentrate in Moscow and St.-Petersburg, the Federation Council was against the federal status of such controllers. Local top officials do not need “incognito” from the capital authorized to visit any police department within the area controlled by a governor. Moreover, Ombudsman Oleg Mironov was not too enthusiastic amount this law (later on he changed his mind and pointed out to the need to adopt this law urgently in all his annual reports). At this time Larisa Dementieva, Head of the Ombudsman Administration (who was dismissed lated on), who represented Mironov at the meeting of the Expert Council of the Federation Council Committee on Court and Legal Issues, rejected totally the idea of public control, in such a way excluding, in particular, the Ombudsman’s endorsement of inspectors. A year later Mironov claimed that though he had some negative comments on the law. Dementieva distorted his stand and abused her power. Nevertheless, the lack of concordance in views with the Ombudsman was one of the formal grounds for the law rejection by the Upper Chamber in 1999.

The Conciliation Commission, which was formed based on resolutions issued by both Chambers, started its work under the third Duma. As V.V. Borschev was no longer a deputy, and Victor Zerkaltzev, Chairman of the Committee on Issues of Public Organizations, undertook to promite this law. The text developed in 2000 by the Conciliation Commission fully addressed all comments of the Federation Council; and now not the Ombudsman but regional legislative assemblies were assigned to approve inspectors. In addition, it was offered to form supervisory commissions in every institution, irrespectively whether it’s a police department or a colony. But the new Duma did not accept the draft offered by the Concilliation Commission. During its review in June 2000 President’s Representative Alexander Kotenkov said that as pretrial detention facilities and civil executive system are within the competence of the federal government, it is impossible to approve inspectors at the level of RF sub-divisions. As a result this law was removed from consideration.

The working team attracted different agencies to the work on a new draft. Authors endeavored to reach consensus. Professor Alexander Mikhlin, who gained prestige both with in criminal executive system and in the Ministry of Internal Affairs, became the member of the working team. The draft was discussed more than once at meetings of the Duma Committee attended by top officials of the Ministries of Internal Affairs and Justice, then it was forwarded to the official endorsement to these Ministries. In August 2001, as a result this draft law got pans from the government.

The government claimed that, firstly, the public control may be carried out only in penitentiary institutions, and it should be fully banned in pretrial detention facilities, institutions and bodies of internal affairs. Secondly, the public control is impossible without adoption of the basic law on government and public organizations. As for pretrial detention facilities, the government was mistaken, to put it mildly, as RF Law “On Institutions and Bodies Executing Punishment in the Form of Detention“ states that “public organizations control activities of penitentiary institutions and pretrial detention facilities within the limits and in the order as set forth by the RF laws ” (Article 38). As for the statement that the public control may be performed only by government and public organizations, it is based on the dubious provision of Law “On Public Organizations” on “public organizations,” “government and public organizations” and “public and government organizations” that was not developed later on. Article 51 of the above law does not only envisage the adoption of special laws on such organizations (called GONGO — Government Organized NGOs), but nowadays legalize their formation and operation “in accordance with government regulations and legal acts.” But the very notion of “public organizations” opposes the formation of so-called centaurs. Article 3 of Law “On Public Organizations” defines them as self-government entities, which formation is initiated by citizens. Their implantation into the government framework is unnatural. The interaction of NGOs with government agencies shall be exercised not by creation of complicated compound organizations (where the government, as a rule, always plays the leading and dominating role) but by development of inter-sectorial dialog and cooperation on the consensus basis.

The government negative judgment showed the non-acceptance of the very idea of public control and its attempts to drive this draft law to sidetracks of “vain dreams.” It demanded the mobilization of public forces, such as: central rostrums and conference halls of Civil Forum, UN Anti-torture Committee, joint workshops with the British Association of Visitors (the oldest British public organization over sighting prisons). This pressure was rather fruitful. After Y. Kalinin, Deputy Minister of Justice who control prisons, officially stated that he supported the draft law while making a presentation at the meeting of the Anti-torture Committee in Geneva, the RF government had to review its stand. In January 2003, the Duma received another positive opinion about this draft law, which seemed to give ”green light” to this draft. But it was nothing of the kind — the “centrist four,” which always voted in line with the government opinion, decided not to support the draft law submitted in February for the first reading. Most likely that the government was playing games and disguised its opposition by the stand of supposedly independent parliament groups. The objective was clear — to ruin the draft law by using deputies. Ella Panfilova, Chairperson of the Human Rights Commission under the RF President, was get involved in public lobbying. She managed to break this wall. Thanks to Mrs. Pamfilova this initiative was firstly supported by Alexander Voloshin, Head the President Office, and then by President himself. The latter’s visa to “support and finalize” decided the draft law’s future — parliment centrist groups voted unanimously “for” this draft law. 

The second reading of the draft law is scheduled for November.

If the law is adopted (and this time it is feasible), it will be difficult just as well to put it on its feet and find smart and courageous people who can fully devote themselves to this difficult task.

Valery Abramkin,
Director of the Center for Promotion of Criminal Justice Reform

National catastrophe
Every year, four million of Russian citizens go through IVS (temporary isolation wards), and 25 millions are held for some time at police stations. Every year, 65 million of administrative penalties are announced.

Dean of Znamenskaya (Our Lady of the Sign) Church of Nizhniy Novgorod Diocese, father Michael (Rezin), who patronizes teenagers held in Ardatovo correctional colony called these teenagers victims of social catastrophe, lambs sacrificed for our sins. Many children in this colony were abandoned: children raised in orphanages, orphans real and social, whose parents’ rights were terminated by court, or with parents — alcoholics and prisoners. Some of them experienced violence, even real torture like ironing with hot iron as a means of parental teaching. Some were kicked out to the street so they wouldn’t disturb they parents’ drunk licentious orgies... They are penalized mostly for petty theft: 23 loaves of bread, three jars of pickles, sausages etc. And sentences for these petty crimes are fantastic: three, three and a half, four years… There are almost no real criminals in the colony. What is going to happen with these teenagers? It is said that the Government does not have money for them. But money spent on such teenagers if you calculate cost of investigation, court trial, food, salary to the colony’s staff etc. can reach $ 4 000 annually. Half of these money would be enough to feed such “criminal” and find him a foster home.

What civilized countries do with such “criminals”? For example, in Sweden since the middle 70th the courts virtually stopped to consider cases on petty shoplifting. They register them with police and set the petty thief free. The shop owners resisted to it vigorously, because for them shoplifting is a problem. Besides, said the owners, penalty for such crime is provisioned by the law.

Why judges did not observe the law? They simply understood that the damage from all the petty thieves combined together is not comparable with the damage which would be caused to society, if all these thieves are to be caught, tried, sentenced etc. Somebody calculated that it will cost 15 times the price of stolen goods.

And then the shop owners tackled the problem of shoplifting themselves: they installed video monitors, created security services and invented magnetic tags for the goods so a thief started to “ring” at the exit. If calculate, such solution was tens, hundreds times cheaper.

But we, however poor, prefer to spend vast sums to put behind the bars everybody who was caught by police. It is despite that creation of one new place in penitentiary facility in Russia costs $30—40 thousand (in the West — $100—150 thousand). This is the price of two-room apartments. And what for? As one British criminologist said, prison is the most expensive way to make devil incarnates out of not very good people. And we create monsters out of ever increasing number of our citizens. We have been doing it for all the XX century, “I don’t know other such country…” which put such a big part of population behind the bars. According to our estimates, every fourth adult man in our country went through penitentiary facilities and penal camps. And now 2.5% of able-bodied men in our country are prisoners. Every year 4 millions go through temporary isolation wards (IVS)! 60 millions of administrative offences annually! And total economically active population is a little more than 70 millions. Are we the most criminalized nation in the world? It is hard to believe.

If such criminal policy persists, Russia would be the country of widows, orphans and former convicts.

Significant part of the people going through our penitentiary facilities and penal colonies are subjected to most humiliating treatment. Policemen, prosecutors, investigators and judges destroy every human trait in us and brutalize us with such impunity, that, unwilled, our “national characteristic” comes to mind: endure, endure and… endure again. They, probably, rely heavily on our patience and think that they won’t be responsible for atrocities against their own citizens. It is appropriate to remind here about the other side of the “national characteristic”: any patient has its limits. And when the patience runs out, it ends with “Russian rebel — senseless and pitiless.” I am sure: “law enforcers” and “law-executors” — unscrupulous judges, prosecutors and policemen — will be the first to be destroyed by pitiless Moloch. So think about your own future if not about Russia.

Recommendations of the Presidential
Human Rights Commission
Presidential Human Rights Commission developed conceptual recommendations related to creation of effective mechanisms of public control of law enforcement organs. Tamara Morschakova, Doctor of Legal Sciences, former Deputy Chairman, now Counselor of the Constitutional Court of the RF, member of the Presidential Human Rights Commission read the recommendations to the meeting of the President of the RF, members of the Presidential Human Rights Committee and top law enforcement officials which took place on December 10. At this meeting, the President supported the idea to strengthen such control and said that today law enforcement organs violate civil rights.

“All innovations in the area of human rights protection and Criminal Code humanization are inefficient if law enforcement organs fail to implement them or twist them in the process. It is no secret that such cases are no exceptions and, unfortunately, not rare,” — said the head of the state in his opening speech.

The Commission recommendations were handed to the President, Vladimir Putin. Let us bring to your notice the full text of the report made by T. Morschakova.

Recommendations on improvement of governmental, judicial and civil (public) mechanisms of control ensuring observance of the law and human rights in law enforcement organs’ activities.

Presidential Human Rights Committee of the RF, as a civil initiative, prepared recommendations on improvement of governmental, judicial and civil (public) mechanisms of control ensuring observance of the law and human rights in law enforcement organs’ activities.

Improvement of the control mechanisms that ensure observance of human rights and the due course of law in the law enforcement bodies’ activities and within power structures is an important objective of state and legal development in the Russian Federation. Never decreasing flow of complaints on violations of human rights, torture, cruel treatment and other illegal actions in police, detention facilities, military units, investigative agencies in the course of criminal investigation. The main reason such violations exist is impunity of persons committing them. Such impunity which undermines principles of state system and people’s trust in governmental institutions is, in its turn, to a large extent resulting from the fact that according to the current legislature the only agency which has supervisory rights over pretrial investigation and criminal court procedures is the prosecutor’s office. As a result of a certain conflict of interests arising from interfering functions — conducting pretrial investigation and controlling its legitimacy — the prosecutor’s office is rarely interested in holding somebody accountable for crimes and violations of the law taking place within the law enforcement system, in the course of investigation as well.

Prosecutor’s office which, on behalf of the Government, is entrusted with performing criminal court proceedings, can not at the same time supervise observance of the law in this area with due efficiency.

Many infractions committed by policemen and other law enforcement officials, even when detected by their own security services, are left without punishment because prosecutor’s office actually boycotts them. The fact that investigation of the crimes committed in the army is done solely by “commanding officers of the units, heads of military institutions or garrisons” (Criminal Procedure Code of the RF, article 40, part 1 § 3), i.e. people who are interested in keeping the crime secret, is a graphic example of the absence of necessary supervisory structures. And supervision of military prosecutor’s office can not be effective in this case, due to the abovementioned system’s weaknesses.

Besides, the law does not have provisions for any mechanisms preventing arbitrariness of the prosecutor’s office in making decision about starting or stopping criminal prosecution. It is also true for the violations committed by the law enforcement system itself. Detection and prosecution of such crimes and holding appropriate person responsible for them is left entirely at the discretion of prosecutor’s office.
Such situation results from lack or deficiencies of the system external control and monitoring (both judicial and other governmental or non-governmental) of the prosecutor’s office activities.

Therefore stable and complementary mechanisms must be created which will assure legal prosecution of those employees of law enforcement organs and power structures who violated the law, in accordance to the practices of democratic countries. Such mechanisms involve improvement of inter-agency, judicial and public control over observance of human rights and the due course of law in the said institutions.

These recommendations are within the judicial reform which is under way in our country and aimed at: extension (according to the new Criminal Procedure Code of the RF) of judicial control of usage of forced measures in pretrial criminal investigation; recognition of torture and cruel treatment as criminally punishable offense; at implementation of system of public control of human rights observance in detention facilities (as it is stated in the corresponding draft laws, recently adopted by the State Duma, thanks to your support).

Necessity of such measures results from international legal obligation of the Russian Federation, and correlates with the planned discussion of the functional and organizational reform of the Prosecutor’s office of the Russian Federation.

In view of the above said, the Commission recommends the following:

1. Entrust the Ministry of Justice of the Russian Federation with the control over prosecution of employees of law enforcements organs (MVD, prosecutor’s office, special services within the army and other power structures) through creation within the Ministry appropriate department of control and investigation of observance of human rights and the due course of law in law enforcement structures.

Make amendments to the Criminal Procedure Code which give this structure the right to conduct pretrial investigation and support prosecution on this kind of cases in court.

2. Make amendments to the Criminal Procedure Code which prohibit the possibility of arbitrariness in decisions on such matters as initiation of criminal investigation and oblige the prosecutor’s office of the RF to initiate criminal proceedings at all times it receives information about probable crime, in order to prove or disprove constituent element of offence — while ensuring judicial control over initiation and termination of proceedings.

3. Make amendments to the law on judicial administration and criminal procedure envisaging introduction of position of pretrial judge responsible for judicial control over inquiry and pretrial investigation (at the place of investigation, including within the army) and observance of human rights in detention facilities.

4. Support adoption of the federal law “On Public Control of Human Rights Observance in Penitentiary Institutions and on Assistance of Non-governmental Organizations to Penitentiary Institutions” by the State Duma. Begin development of similar laws in respect of civil control in the army, observance of minors’ right in child institutions of the Russian Federation, etc.

5. Promote experiment on canceling indicator of crime detection as a measure of efficiency of inquiry and pretrial investigation organs. Separate system and organs registering crimes and organs, conducting criminal investigation.

6. Establish position of municipal attorney on duty at police stations and temporary isolation wards.

7. Introduce obligatory personal identification number for each policeman, investigator etc.

8. Ensure independent medical examination of people entering and leaving police stations and temporary isolation wards.

9. Oblige the army units’ commanders to send information about any bodily injuries among military servicemen to the prosecutor’s offices and local law enforcement agencies.
What United Nations think about observance
of human rights in Russia
On November 24, 2003, press conference was held in Independent press centre: “What United Nation think about observance of human rights in Russia and what Russian authorities think about United Nations position” (Russian human rights activists comment on final observations of the UN Committee on Human Rights, following the results of discussion by the Committee of the Russian Federation report on observance of International Pact on civil and political rights and answer Russian Ministry of Justice, Yuri Chaika.

Participants to the press conference: Tatiana Lokshina, Executive Director of Moscow Helsinki Group; Sergei Lukashevskiy, the Head of Monitoring Programs of MHG; Olga Shepeleva, MHG lawyer; Yuri Djibladze, President of Center of Democracy Development and Human Rights; Karinna Mosckalenko, Director of the Center of contribution to international protection; Alexander Akselrod, Director of the fund “Tolerantnost” (“Tolerance”); Alexander Cherkasov, member of the Board of Human Rights Center “Memorial.”
International Pact on civil and political rights was ratified in 1973 by Soviet Union and inherited by the Russian Federation, the legal successor of the USSR. The Pact is a fundamental document among Russia’s international agreements in human rights area. It includes a list of fundamental rights and freedoms, such as freedom from torture and cruel treatment, freedom of speech, freedom of conscience, right to the privacy of life, etc.

Compliance of participating states with their commitments is monitored by the United Nations Human Rights Committee. The Committee is one of the most reputable international organs which consist from independent experts from different countries. It regularly receives the states’ reports on compliance with the Pact’s provisions, evaluates the progress made, discusses with the governments of the reporting countries current problems and difficulties in the area of human rights. After thorough study of reports and additional information, as well as after discussion with the representatives of the country submitted the report, the Committee gives recommendations.

On October 23 and 24, 2003, the most important for Russia event in the human rights area took place in Geneva: UN Human Rights Committee discussed 5th periodical report of the Russian Federation “On actions taken and progress made toward observance of the rights acknowledged in the International Pact on civil and political rights.” Apart from official report of the Government of the RF, the Committee studied an Alternative report prepared by Russian non-governmental organizations (NGOs). The Alternative report on observance of the Pact on civil and political rights was compiled by the coalition of NGOs which included: Human Rights Center “Memorial,” Moscow Helsinki Group, Center of contribution to international protection, Nizhniy Novgorod Committee against torture, Research Center “SOVA,” Interregional Group “Human Rights Network,” Center of Democracy Development and Human Rights, Independent legal expert council, Fund of glasnost protection and Movement “For Human Rights.” Moscow Helsinki Group coordinated the project and prepared final version of the report.

States must report on their compliance with obligations related to the Pact once every four years. But Russia, in fact, postponed its Fifth periodical report for four years and thus gave an account of eight-year period, for which Russia was deservedly criticized by the Committee’s experts. It is impossible not to note that initially, the Committee should have discussed the RF’s report on July 15—16 of this year, on its previous — seventy eighth — session. But a few working days prior the hearings, Russian Government suddenly notified the Committee’s Secretariat that it haven’t managed to prepare and form a delegation, so it asks to postpone discussion of its report until the next session in October. Such last moment’s request which was clearly in contradiction with principles of constructive dialog between the state and the Committee provoked sharp negative reaction from the Committee’s experts and resulted in real diplomatic scandal. 

Probably trying to partly compensate for the consequences of this July story, the Russian Federation thoroughly prepared to the seventy ninth session of the Committee taking place in October and sent to Geneva more than representative delegation from 25 representatives of various ministries and offices headed by the Minister of Justice Yuri Chaika. The delegation included newly elected President of the Chechen Republic Akhmad Kadyrov and special presidential representative for ensuring human rights and freedoms in Chechnya Abdul-Khakim Sultygov.

There was a long discussion of the RF report. Unfortunately, official Russian delegation focused on report of achieved success and was not prepared to discuss existing problems openly.

After meeting with official delegation and human rights activists who conducted special two-hour briefing the Committee evaluated situation with human rights in our country and prepared 18 most important recommendations how to improve it. The Committee addressed such problems as Russian failure to comply with the Human Rights Committee decisions on individual complaints; violations of human rights in Chechen Republic (first of all, killing of civilians, people disappearance, torture and failure to held representatives of federal authorities accountable for it, non-compliance of recent presidential elections with international standards, etc); situation with refugees in Ingushetia; absence of independent objective investigation of operation in Theatric Center on Dubrovka, in particular, in respect of medical help to hostages and killing of terrorists; unsatisfactory law on alternative civil service; possibility of restoration of death penalty in Russia; vague wording and possibility of discriminative application of the law on countermeasures to extremist operations; freedom of speech impingement and monopolization of media space; torture used by law enforcement staff; prisoners’ condition; increase of racial and ethnical crimes, etc. It ought to be remarked that the Committee recommendations are not mere wishes, but they lay course of improvement for states to fulfill their legal obligations under the Pact on civil and political rights. 

On November 19, after the Committee issued its conclusions on Russia, Y. Chaika hold press conference in “Interfax” agency where he described the Committee’s comments and recommendations as “tendentious” and “declarative.” The Minister of Justice said to the journalists that “the Committee’s members had negative disposition from the very beginning. And alternative report from non-government organizations, which was all in black color, also played its part.”

This statement of Y. Chaika cannot but invoke regret. From one hand, all the problems indicated by the Committee for Russia today are more than actual, and suggested ways of their solution are specific and relevant. On the other hand, Russian NGOs, while working on alternative report, weren’t seeking confrontation with official position of the Russian Federation and disproof of official information and conclusions. The authors do not deny certain positive changes which happened in Russia during last several years, particularly in the area of penitentiary and judicial reform. NGO saw their goal in supplementing official report in order to help the Committee experts in forming the most complete and objective picture of problems in the area of human rights observance in Russia. And the Committee’s experts have estimated the Alternative report very highly and stressed time and again an important role of NGOs in assistance to constructive dialogue between the Government and Human Rights Committee.

Y. Chaika’s reaction demonstrates that Russian authorities see both NGOs and UN Human Rights Committee not as allies but rather as opponents. One would like to hope that the authorities will change their position and take implementation of the Committee’s recommendations seriously. As for human rights organizations, they intend to be engage in a dialogue with authorities in order to implement recommendations, to monitor situation in the country closely and to inform Russian public and international community about the extent to which the Russian Federation fulfills its obligations in the area of civil and political rights. 

Igor Averkiev

How to work with authorities
(Perm rules of behavior)
Note
1. Following are the “rules” which. on the author’s opinion, significantly increase efficiency of interactions of citizens and non-governmental organizations with authorities. 

2. Those “rules” are for people whose goal is to achieve real success in interactions with authorities, civil, i.e. success bearing social significance, success without doing anything against conscience and paying too high a price. These rules are useless for those who contacts with authorities pursuing his own interests, to show loyalty or to demonstrate something to “third party.” 

3. These “rules” are for the citizens and non-governmental organizations whose goal is specific public interest, i.e. interest which has real value for real group of people. 

4. These “rules” are definitely not “norms” and based on ten years of experience in interactions with state and local authorities of two Perm non-governmental charitable organizations: Perm Regional Human Rights Protection Center and Perm Civil Chamber. 

Do not believe, don’t be afraid and don’t ask for anything!

But understand and do not insult! 
Nobody owes to you and you owe to nobody

Nobody owes to you and you owe to nobody: neither authorities owe to us nor we owe to the authorities. You have to endeavor to achieve anything. You have to negotiate everything. A government authority is not human rights organization but neither is it a pack of misanthropes. It is not wise, while trying to press public officer for something, to appeal to his humanity, compassion, observance of the Constitution or other high values (although in rare cases it does make sense). Interacting with citizens, majority of public officers does not consider doing good necessary just because they are “public servants.” Dealing with public they protect not even interests of the state, but interests of the ministry, group or their personal ones, and it neither good nor bad, it is in human nature. Thus, in order to convince you have to find the way to touch on these corporate, group and individual interests (we are not talking bribes, of course). If you could not find the way or could not tread on it because of your principles, you have only one option — make the officer do what you want by demonstrating your civil strength. And remember that bad, dishonest and evil people are no more often met among public officers than among any other group of people. It’s just that human price of their evil is higher. 
Either compel or negotiate

There are only 3 ways to achieve you aim while dealing with authorities: 

1. Reach an agreement. That is, speaking from a position of common interests (really common, not mythic like “welfare of the people,” triumph of democracy” or “gender equality”), help the authority to accomplish its goal in exchange to assistance in achieving yours. 

2. If negotiation was not successful, compel. That is, speaking from the position of power, make authorities do something against its interests. “Power” here is, in a broad sense, something that can create significant problems for the authorities: mass protestations, well-grounded threat of legal prosecution, capability to change voting pattern before elections, making the information discrediting authorities public, ability to organize pressure from higher authorities or international community, etc.

3. Solicit, i.e. appeal to compassion and mercy. This way also makes sense, but won’t be discussed hereafter. 
Don’t ask for anything, better offer

Nobody likes petitioners. In Russia, they are equivalents of beggars, free-loaders. Present your petition as an offer. Better still, as an irresistible offer. Petition can be declined right away. Offer have to be discussed, at the very least. 
Do not ask, exchange
Deals with authorities like market deals — you have to pay for everything. Everything a public officer does for you he regards as a favor. Don’t wait until he announces the price, determine it yourself. It can be help in organizing official events, provision of information about common client group, provision of your services or resources. The key is to pay in proportion to services and don’t be in conflict with your civil mission or your conscience. 
Pay for everything

Pay for everything. Even when you are not asked to. In relations with authorities there is no such thing as “free cheese.” Mousetrap is guaranteed. And it is not because public officers are evil or treacherous, they are no-nonsense people and do not do a thing for nothing. If you ask for or agree to accept anything free, sooner or late you will be asked to pay. Rudely, politely or by hints, but you will be asked all the same, in the most inconvenient way and size (they may ask you support elections of somebody you don’t want to, drop important claims, join bad governmental initiative, etc.). And you being an honest person will have to pay or to refuse and become dishonest. Thus, pay right away and on your own terms. 
Be competent. Knowledge is power

Lack of knowledge about nuances of your own business, ill-grounded petition, inability to formulate “civil order” are reasons for contempt and disregard from the authorities. If they contempt you, you can only count on pity and charity. Sometimes it works, but it does not create the basis for long-term cooperation. Competency is the easiest way to put yourself into a position of power, power of knowledge exceeding that of the opponent’s. The one who has more of, say, information, experience, initiative, gains more respect. 
Do not believe in promises

Don’t believe in promises from authorities. Don’t believe in oral promises, get written or, at least, the ones made in public. Whenever possible, conclude written agreements, even if they can not be legally effective. If you got the promise be ready it would be unfulfilled. Prepare new reasons, new means of pressure, if possible — prepare sanctions.

Talk to authorities in their language

If you want to be understood, talk to authorities and write to them using their language. Formal, bureaucratic language is not a whim but your partner’s language, you need to know it and use to make the partner understand you better. Language of rally and propaganda is not suitable for business communication with authorities. When a foreigner addresses natives on their native language, it is always regarded by them as a sign of respect. Comply with business practices which are important for authorities. Write official letters correctly, according to the business etiquette. It is very important to write the official’s job title without mistakes. An official’s status in bureaucratic hierarchy is sacred, don’t you ever mess with it. Know the bureaucratic terminology in your area of interest. If, trying to receive something for orphans, you mix “custodial care” and “foster care,” you will be considered incompetent and officials will distance ourselves from you. 
Do not insult

If you face an enemy — kill him, but do not insult and humiliate him. Many know and the rest feel that insults are used by boors and to disguise someone’s weakness. Do we really need it? If you can’t afford kindness, be formal and polite, but do not show contempt during negotiations, do not call authorities “rotten” and “anti-human” while explaining their representatives your suggestions. You can call things by their own names without insulting. Control your emotions, do not get incensed accusing authorities. Fighter against “occupation regime” who has not gone underground with automatic gun is laughable.

Be grateful

Do not take support of your initiatives from the authorities for granted, even if the authorities are obliged to support them by law. Do not hesitate and find time to show your appreciation. But do not give presents, don’t corrupt the authorities with tea sets. Express your gratitude personally: through words, thank-you letters, symbolic souvenirs. 
Remember your mission

In big offices you can easily forget why are you there. Their splendor distructs. Negotiations carry you away. In communications with authorities, objective quickly transforms into task, task — into activities and activities — into way of living. And it is already unimportant why did you come to the governor. What is important is to come, and frequently. A sense of belonging is a warm sense. And officials are cunning. They tempt and lure you with handshakes and easy access. Be alert. Remember, in the name of what…
Keep distance

Be communicative, smile, but do not too amicable with authorities. Do not drink alcohol with them Do not stay late at their parties. Do not accept presents. Do not allow them to give you a lift in their cars. Do not play tennis with them. After all this, it is awkward to adhere to principles, demand fairness and say big right words. It is true that sometimes, very rarely, you can meet public activists who are able to separate the two spheres. Submerging themselves into social life of ruling class, they somehow manage to stick to their civil mission and not to be bound by “amicable arrangements.” But such people are rare, the rest of us can not do it. Thus better refrain yourself. 
Do not become indebted

Do not ask for something personal, do not lobby for your friends and relatives. It is, of course, a matter of your personal choice, but you will have to pay with your public interests.

There are no personal rules you cannot break for the sake of your goal, but stress is on “personal” and “for the sake of.”
Human rights activists and the authorities:
possibilities for cooperation
Despite variety of forms of cooperation between human rights organizations and authorities and existence of exceptions for each rule, major principles determining the degree of confrontation or cooperation between human rights activists and authorities can be defined. 

1. The less an agency’s or an officer’s responsibility for practical solutions of particular people’s problems, the more tolerant and constructive are his communications with human rights activists (in general, it is easier to deal with regional administration than with city administration, with legislative branch of power than with executive; it is easier to negotiate with Office of the court or Department of Justice than with regional court or regional police department, etc.). 

2. The less human rights activists raise issues of violated rights and the more time they devote to social work, humanitarian actions and educations, the better the relationships are. 

3. Relations with authorities are better in those areas where human rights are violated not by governmental authorities themselves, but by private enterprises, non-profitable organizations and other states. 

4. The less a right costs to the budget, the easier to negotiate with authorities its observance. 

5. If the authority’s representative is personally interested in violating the right (corruption, commercial interest, political views, threat of criminal prosecution etc.), it makes achievement of this right observance more difficult than when the officer has only bureaucratic interests to defend. 

6. It is very clear logic, common for all the previous cases. The less claims made by human rights activists imply personal responsibility of the officer (criminal, administrative, political or even moral responsibility), the more calm and constructive is he. 

All this means that the space in which human rights organizations can cooperate with authorities in modern Russia is not very large and conditions of entering that space might be unacceptable for many human rights activists. But there are problems that can be solved only within this space. 

Human factor can play significant role in application of the above-said rules. For example, much depends on readiness and ability of the parties to establish personal contacts and solve problems not through correspondence but in direct communication. Long-established personal contacts, kindness and “deadly power of reasons” can change a lot. Mutual distrust and snobbery poison relationships and give no advantage. For officials, human rights activist is a priory a parvenu, an amateur by definition, a demagogue with some hidden dirty interest. For human rights activist, an official is a priory a bureaucrat without any intellect, notorious for corruption and reaction, predator on human rights. 

We often fails not because the authorities are strong and treacherous, but because we are weak and inarticulate.
Perm Civil Chamber,

Perm Regional Human Rights Protection Center

Anastasia Kornya

The Ministry of justice will not allow human rights activists to usurp its own functions

Recent assault of the Ministry of Justice representatives on several human rights organizations had an effect of bomb explosion. What was it — a slip of tongue or beginning of cold war between the state and the most active representatives of civil society? Deputy Minister of Justice Yuri Kalinin, responsible for the penalty execution system, explained the “NG” (Nezavisimaya Gazeta) correspondent the essence of claims his ministry has against human rights activists. 

— Yuri Ivanovich, is it true that there is a coolness between Ministry of Justice and human rights organizations standing for the rights of the prisoners? 

— We are by no means impinge upon the rights of human rights activists and we do not want to break relations with people who work constructively, normally. Although there are certain questions here. 

Human rights activists consider themselves the highest controlling authority forgetting about the other side of the issue: they should, obviously, work with people as well — providing help and care. Why we don’t hear human rights activists speaking about life of the person before he is in prison? Once he is behind the bars, he is the center of attention. Although it is obvious: gone are the times one needed to break the wall and penetrate the system to learn what is inside. The system is opened. 

On many issues we are ahead of human rights organizations — I mean creation of physical conditions, observance of rights, creation of regulatory and legal framework. The Government today makes everything possible to civilize penal execution system. Yes, physical conditions in pretrial detention facilities are pretty bad. But recently, financing of their repair, reconstruction and construction has been significantly increased. Next year, after considering deprecation of our pretrial detention facilities, an unprecedented sum of 120 million of rubles is allocated for that purpose. And cries of these so-called human rights activists… What’s the use of those cries? We need constructive work. 
— It means that speech of Valeriy Kraev, Deputy Head of GUIN (Chief Department of Penalty Execution) with accusations aimed at certain human rights organizations was not an incident? He expressed the Ministry’s positions, didn’t he? 

— Human rights activists took offence at Kraev, at his speech, saying that there are no such facts. But we aware of links of organized crime and certain people calling themselves human rights activists. For example, in Irkutsk. The lies are spreading all the time about Irkutsk isolation ward: a prisoner was killed, thrown out of the window… No such facts. 

There was a suicide — one prisoner hang himself in the cell, nobody drove him to that. We are now preparing to bring the case to the court and hold responsible people who spread that libel, including newspaper “Versia” (Version) which constantly publishes horrible headlines: “Humiliations and torture run on in prison,” stopping short of announcing killings. We are ready to discuss difficult issues which are of course exist in our work. But we can’t allow lies disorienting our society. 

— Irkutsk branch of movement “For human rights,” as far as I know, not the only human rights organization included into your black list? 

— We don’t have black lists. But we have concise facts. For example, Krasnodar territory organization “Mothers for the prisoners’ rights” tried to provoke mass riots in one of the penal colonies in Adygea. They came there together with criminals, this case was investigated by prosecutor’s office and law enforcement organs. Something similar happened in Chelyabinsk. Such links, actualization of criminal ideas through so-called human rights activists — it is very dangerous. Besides, they protect our rights in a funny way, sponsored by some strange international organizations. Mr. Berezovskiy gave grant to “Ural amnesty.” Mr. Berezovskiy is, of course, a big patriot and supporter of Russia, but he is not the person who would give money and ask nothing in exchange. Or take the publication of address of former political prisoners living abroad. Once they were prisoners and suffered because of their principles… By now, they haven’t been to Russia for ages and don’t know what is going on here, they write about torture, humiliation and killing in prison. 

— Public Council was created specially to coordinate efforts of the Ministry of Justice and human rights activists. It is known that the Council was going to discuss this situation. 
— Until the Public Council started to work, the materials weren’t prepared. I think, this discussion will take place. But these people do not need quite tedious work, they need agiotage. Why? They want to draw attention and receive international grant. As a matter of fact, they are living off the outcry, they do not work anywhere. When we met in Duma to discuss the law on public control I said to them: “Guys, you are lost in time. You are doing what should have been done 10-15 years ago. Today, it is 2004, we live in a completely different society, with different relations, our system is open and transparent.” 

— But there is a feeling that we are going back exactly that 10—15 years, or even further. Thaw is coming to an end, freezing is setting in. 

— Don’t frighten me with “freezing.” And don’t frighten yourself. I do not want to go into politics, I am responsible for penal execution system. And I can imagine possible consequences of speeches of so-called human rights activists which provoke riots among prisoners. When we start investigations of hunger strike mechanisms — they are not happen of its own accord. Behind them, there are organized criminals who give a command. Let’s discuss hunger strike which took place in Leningrad region penitentiary institutions. Can you imagine, mass media was informed the day before, and journalists were already standing in front of the units ready to announce hunger strike. And they already had found people to be interviewed, they had everything planned and ready. And nobody knows what problems had Miriashvili, that gangster who is now taken from the region, and Shutov, who is still there, and others who were interested in destabilization of the situation. It is, from one side, the law, and from the other — mafia bosses. And they issue command to start hungry strike. Although today there is no reason for that, and even according to mafia rules they don’t have the right to command hungry strikes because they expose people to danger. Looks like today there are also certain agiotage in mafia world… And, to save their positions, they cry “Ah, freezing!” It would have pleased them if we used force. Because when the conflict is escalated, it results in usage of force. We are able to suppress any [conflict], we don’t have problem with force or rights to use it. But they provoke us to do exactly that and would be glad if we do it. 

— That is to say, you faces “new forms of operations” of OPG (organized criminal groups)? 

— They are not new, they existed before. But now they are legalized through these bawlers, I can’t name them differently. It’s wrong to define positions like this: everything they say is beyond dispute. And we state representatives are satraps, people who deceive the public, who choke life and almost restore GULAG. Yes, please, go to any isolation ward. We have just visited Irkutsk isolation ward with Mr. Gil-Robles, Commissioner for Human Rights of the European Council. There were our human rights activists, Pamfilova, Lukin. We showed everything. 

Yes, the facility is in a bad condition: it was built in 1861, and a year ago some 6 thousand people were held there. Today — only 1.7 thousand. The isolation ward needs repair, needs heavy financing, but its administration tries its best, and money has been allocated. And if the Government had not worked and we had not worked, there would have been 280 thousand people in isolation wards today, as it was three years ago, instead of current 140 thousand. The number of prisoners decreased two times. And it is not about chasing numbers, it is about observance of human rights: a person should not be held in temporary isolation ward without reasons. The President moved the state criminal policy and practice, the practice of court offices and law enforcement system to where we are today. This year, with 798 thousand of prisoners, their number decreased more than 48 thousand and by the end of the year it will be down another 50 thousand. This is a policy of the society decriminalization, this is what we were striving for. Today, we focus on transforming penitentiary facility into social rehabilitation center. 

We have more than half a million of sick people, we have to treat them. People enter who can not read or write, we teach them. Once we closed grammar classes, now we open them again. We are developing online education, opening assistance centers for people who are taking correspondence courses toward higher education degree. Speaking about medicine, health care in penitentiary system is the most social — it is free. We receive people with tuberculosis, hepatitis, HIV. And today we can treat them, because the government gives money for that. The Government even took $48 million credit in the International Bank for Reconstruction and Development. And this program starts in December, we have been receiving equipment. But bawlers do not want to see all this. They want to dig something out and to frighten the public with so-called “freezing.” What freezing? No country would allow inciting mass riots in penitentiary facilities. And why the law on public control still has not been adopted? They appointed themselves unrealistic functions — only control ones. It is totally irresponsible. 

— As a result, the work on the draft law which would allow human rights activists inspections of detention facilities was stopped? 

— No, it is going on, constructively. We are saying that the law must include articles which oblige human rights activists to work with people, help them. And then, non-governmental organizations must not replace the government. But according to that law, public control lays claim to the functions of state agencies: prosecutor’s office’s, court’s, ours… 
Boris Kreindel

“Learn from Tolstoi not Gebbels…”

To General Yuri Kalinin, Deputy Minister (on the interview of Yu. Kalinin “The Ministry of Justice will not allow human rights activists to usurp its own functions”)
Comparing arguments of so-called deputy ministers, as well as so-called scientists, so-called priests who did not scruple to say the same, one cannot help noticing repetition of the same motives or even expressions, which demonstrates that despite diversity this group has certain basic principles adopted without discussion. 

It is the technique familiar from the times of Gebbels — lies repeated many times ceased to be lie, according to the liar. And indeed, how many years have we been called “so-called”? Nobody objects, so it’s true? 

Not if I know it! Nobody can lie with impunity, here I agree with comrade Kalinin one hundred percent. Nobody can! And comrade Kalinin as well. So let’s set it clear who is “so-called”…

“Why we don’t hear human rights activists speaking about life of the person before he is in prison?” — asks Yuri Ivanovich. 

I answer: only because you are not allowed to. You have ears, so if you would like you could hear that human rights activists work with homeless, including children, with various minority groups, with probationers and with ordinary schoolchildren and their parents, etc. 

Wasn’t it human rights activists, by the way, who first started work on closing criminal proceedings through reconciliation? 

“On many issues, we are ahead of human rights organizations,” the Deputy Minister continues. 

Where, may I ask you, have we ever competed, looking who is ahead and who is behind? You’d like to say that you, you glorious system, your institutions have significantly improved performance? That’s exactly what we are paying for! 

However curtailed are your numbers, there are lots of your kinds in our poor country. And behold! we don’t reproach you with piece of bread, we just demand our money to be spent efficiently… I agree, our demands are ill-expressed, but still, the money is ours, so we have every right to demand. 

Unlike you, Yuri Ivanovich. Human rights activists do not need your reproaches concerning foreign grants. OK, the President remarked on that, but he never in his life counted money, given his profession. 

And you, constantly counting every penny allocated for your needed cause, you understand, cannot help but understand that our grants are small but real support to slim Russian budgets, penitentiary system budgets included. 

It is taxes of no small size which we don’t have reason to hide, since the sponsor won’t allow spending them on anything else… We don’t export the money, we import them: feel the difference! 

And more about grants. I did not receive any grant from Mr. Bere​zov​skiy, although I see him from a somewhat different angle as you and your fellows — but, unfortunately, Mr. Berezovskiy did not give me grants!

I sometimes receive grants from Civil Liberties Fund (which are mainly spent on Christmas presents for imprisoned Russian children), from the non-governmental fund legally established by Mr. Berezovskiy and registered in New York; the said fund legally has a representation office in Moscow which also contributes a no small sum into various Russian budgets. 

I would have taken money from “United Russia,” even though we have different attitudes; I need money not only for penitentiary facilities, we have a lot of other problems, and every penny will help a good cause, but “United Russia,” for sure, won’t give me anything, because it is as independent as united...

And since you, Deputy Minister, and your government do not give me money (on the contrary, I give them to you), don’t you worry about what should I do. 

Government employee should never utter such words as you said (“they should, probably, work with people, provide care and support,” “articles obliging human rights activists to work”).

You, in the Ministry of Justice, work and respect the law, don’t you? “Bawlers,” “dig something”… It is not nice! 

The last expression I liked, though. There is a similar expression used to describe the process of faulty part in the car when it squeals and does not react to the brakes. The state, it is similar to car: created to make life easier. Thus, you need to check it from time to time in order to ensure that it is doing its part efficiently, not crushing people and is moving in the right direction...

I think that the citizens, taxpayers should devote time to such “technical service” of the state systems, and the more unbalanced the mechanisms, the more time it takes, and it is not “complete irresponsibility,” on the contrary...

“Public control lays claim to the functions of state agencies: prosecutor’s office’s, court’s, ours…” A lie again, and a triple lie. 

Do you believe that prosecutor’s office, still entrusted with investigation, should control itself? No non-governmental organization, as far as I remember, has ever tried to try a case, except in TV show. Much less to take your functions. What does such your phrase mean? To call it an orgy of speechmaking is too embarrassing. 

Great Tolstoi taught us that all the society’s problems could be solved only through education and nurturing. We are still not there. But we are working and you are working, together we can achieve at least something, if not everything. 

But if we start quarreling, then the process would be long. In essence, we don’t have variants, outcome is well-know, world won’t move backward even if the Ministry of Justice with metropolits combine their efforts. 

But the time would be lost and then somebody would say again that we had to do it 15 years earlier…

So may be we should learn from Tolstoi, not Gebbels?

Igor Sazhin,
Commission on Human Rights Protection under “Memorial”

“Illusions of general Kalinin”

It is hard to argue with an official. Especially with an official who is enthralled by illusions which are beneficial for him. 

Illusion number one: Why human rights activists do not speak about human rights before a person is in prison? 

Unfortunately, Yuri Ivanovich, you have a very limited view on the activities of human rights organizations. Human rights activists actively work with people. Look at the total volume of petitions and judicial measures from human rights activists and you will understand that work with prisoners is a very small part of the human rights activists’ work. You see human rights activists only in your area, and you start thinking that all everybody wants is to come to a penal colony and put a finger in your wounds. Alas, that is not true. There are precious few human rights activists working in penal colonies. 

Illusion number two. UIS (Department of Penalty Execution) is a very open system. 

Yes, we can agree that Departments of Penalty Execution (UIS) are much more open now that they used to be. But it is not enough. When I as a law-abiding taxpayer want to check how my money are spent (as it is possible in open society), I face a variety of very unreasoned prohibitions in our criminal executive system. Our UIS still does not have system approach to the issue of visiting colonies by public representatives. It largely depends on personal good will of UIS officials, which is in no way agrees with principles of public and legal society. 

Illusion number three: Human rights activists only shout and do nothing. 

One of the main goals for human rights activists is to let daylight into anything they, as public representatives, see in penal colonies. Society sends us into UIS system, it trusts us and believes that we will tell public the truth about what is going on inside. Unfortunately, any negative comment on UIS is regarded by your Ministry as an ungrounded outcry of human rights activists. But this is not cry of several crazies, it is public outcry. 

In my experience of visiting colonies I encountered cases when we saw the same fact differently. UIS employee and human rights activist can’t have the same opinion. This difference in approach of the same facts needs to be discussed publicly. We admit that we can be mistaken. But UIS system should admit that its employees can be mistaken, too. 

Unfortunately, very often we, human rights activists, have to face the fact that UIS employees consider flagrant cases of human rights violation to be the norm and claim that it can’t be any other way. 

So far, the society does not have other tool to prevent mistakes than public discussion. Yes, we speak loudly about your problems, but silencing socially important matters does have horrible consequences. 

Problem of a prisoner is not a problem to be solved by state only, it is for the whole society. 

You blame us in accepting grants. What is so criminal about it? These grants are spent on society needs. In my whole life I have never seen human rights activist on personal Mercedes and with personal mansion. But to find in Moscow a public official who have all this is not so difficult…

I can name many instances when UIS of the RF received money from international funds for various projects and used them well. And you know perfectly about it. 

Illusion number four: Criminal groups can use human rights protection mechanisms to solve their own problems. 

Alas, here I can say only one thing. Criminal groups use UIS mechanisms very efficiently to solve their problems. From discussions with UIS representatives, I know that it is a big problem, especially in megapolises. 

Either you trust those who enter you institutions, or you don’t trust them. You can distrust certain people — you have the right not to let them in, but if you don’t trust human rights movement in general, it is time to think over your perception of society. 

As soon as you close your institutions to public representatives, you can cross out the whole governmental system of penal execution, because the system would again be fulfilling not the society’s request to socialize the citizen behind the bars, but the state’s order to repress and destroy. That will not bring us any closer to civilized way of solving civil conflicts. 

Illusion number five: Criminal groups use human rights organizations to in cite riots in penal colonies. 

All cited by you links between criminals and human rights “bawlers” are not reliable. There is no court decision on that matter. If you don’t have solid grounds under your accusations, such accusations are mere speculations. 

Illusion number six: Control should be left to the Government, not to human rights activists. 

I’ve heard such statements many times. Germany under Hitler and the USSR under Stalin enjoyed the strongest state control, and human life cost nothing there. Torture and killing were the norm. 

Democracy has few very simple concepts. One of the main such concepts, which our state today doggedly works to abandon — is publicity, with all its costs and inefficiencies. Democracy is not possible without openness and transparency of the power structures. 

We should learn how to be open, and I am very grateful to those administrators who let public representatives and philanthropists into penal colonies, hold parent visitation days, communicate with representatives of various religious institutions. They are learning to live in a democratic country, to solve their problems in cooperation with public. They are ceasing to be slaves of penal system and are becoming normal citizens whose interests are the very reason the state has been established. 

Either we begin to trust each other and solve problems together, or the wall of suspicion will grow higher. There is no other way. And both parties are responsible. 

Anatoliy Rynkov,
Chairman of the Board of the Organization “EGIDA” 
for the Protection of Human Rights and Civil Liberties 
in the Jewish Autonomy
Is Deputy Minister afraid of civil control?

It is understandable why Deputy Minister Yu. Kalinin gave this interview. Problems with criminal groups the state faces are ever increasing. Unfortunately, the criminal groups’ influence, judging by the information published in press and broadcasted by state television channels, is deeply penetrated the Ministry of Internal Affairs structures, the army, local self-government organs, ministries and departments. 

More and more often we can see, in different regions of Russia, as governmental structures and law enforcement organs, instead of protecting us, citizens, create OPG (organized criminal groups) themselves. Many such facts were discovered! But may be more have not yet been detected, have not become objects of court proceedings. We would very much like to hope that it is “yet,” that such facts won’t go unnoticed for long. 

Thus, I regret dismay and irritation which clearly detectable in the interview under discussion. 

Yes Deputy Minister is not alone in this. Three years ago during round-table discussion in our regional government which was held by our non-governmental organization together with Chief Federal Ombudsman Inspector on the problem, a general, the head of UVD EAO (Regional Police Department of the Jewish Autonomy) said that he knows only two types of human rights activists: first type is financed by Chechen gangs, second — by our criminals. Such statements from official administration might only be regretted. 

Yu. Kalinin claims: “Human rights activists consider themselves the highest controlling authority forgetting about the other side of the issue: they should, obviously, work with people as well — providing help and care. Why don’t we hear human rights activists speaking about person’s life before prison?,” “And cries of these so-called human rights activists… What’s the use of those cries?” 

These are the words of one of the highest judicial officials in Russia. I have been teaching math to kids and students for 28 years already. And I don’t understand what is behind such official statements of professional lawyer? Lack of manners? Lack of education? Lack of man’s qualities? 

If a lawyer has concise facts of violation of the law, of somebody’s rights, claims against certain people, organizations, he draw formal legal documents and makes the guilty accountable. 

Unfounded accusations of all human rights activists from non-governmental organizations are highly dishonorable, unprofessional and unworthy of a man. It doesn’t even cause the indignation, only disgust. 

What human rights organization from our coalition in the Far East designated itself as “highest controlling agency”? Who from our coalition does not “work with people,” does not help the neediest citizens — retirees and students? Who does not contribute to education, to advance in living standards, who does not constantly remind authorities about these problems, all in order not to allow an individual sink to the bottom and condescend to crime, to prison? 

Yu. I. Kalinin says: “Besides, they protect our rights in a funny way, sponsored by some strange international organizations. Mr. Berezovskiy gave grant to “Ural amnesty.” Mr. Berezovskiy is, of course, a big patriot and supporter of Russia, but he is not the person who would give money and ask nothing in exchange.” 

May Deputy Minister name domestic organizations, respectful on his opinion, which offer assistance to our human rights activists, helping them buy office equipment, or publish literature for public legal education in large quantities? 

May be he will remind us that Mr. Berezovskiy is the former Deputy Chairman of Security Council, former Deputy of the State Duma elected in single-mandate election district, former sponsor of election campaigns of well-known active politicians… Who promoted him, who appointed him and used him? An official of such rank can’t afford hypocrisy! 

I would like to announce, that 6 months ago leaders of UIN Administration in Jewish Autonomy asked me to chair the Public Council under UIN auspices. I consented. But so far there was no single meeting of this Public Council, for which relevant personnel of local UIN is responsible. 

Our organization works in this area without any grants. During 2004 election I, having international observer mandate, spent a lot of time at polling station in IVS (temporary isolation ward) of Birobidjan, supervising voting. 

And I felt that my presence, my support were equally welcomed by IVS personnel and its detainees. Our members invited priests and journalists to visit penal colony in Bira, where tuberculosis-afflicted persons are held. Our joint attention toward prisoners, their problems with medical care, food, leisure time and living conditions, as well as toward the colony’s staff and their problems, our attempts to help alleviate these problems have not gone unnoticed. 

We help certain detainees from Birobidjan correctional colony in taking correspondence courses toward high education degree. If we receive from sentenced persons complaints on violations during consideration of their cases, we consult with prosecutor’s office, with attorneys and provide the petitioners with grounded answers. 

I must note that, in general, results of our checks and consultations demonstrate that detainee’s rights were observed, that relevant authorities treated them in accordance with the law. 

We do all this as volunteers! It’s because we live among these people! We don’t want them to return from prison embittered and attack us, their neighbors. 

Dear Deputy Minister, let’s respect citizens of the state that entrusted you with such high position! Let’s respect their rights! Let’s learn, finally, talk to them and understand them.
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