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Adoption of the new NGO law in Russia law in 2006 was justified by the following three concerns of the state about NGOs:

· their alleged “impermissible political activity”, “interference in political life”;

· an alleged threat to the state security resulting from statements and publications of NGOs criticizing violations of human rights and democratic norms by the public authorities; these activities are often referred to as “extremism”;

· financial support to NGOs from abroad.

The Russian authorities have made clear that the 2006 law aims to control and monitor foreign funding of NGOs, which it has viewed with intense suspicion since the so-called color revolutions in Georgia in 2003 and Ukraine in 2004. There, public uprisings ousted governments following elections that were allegedly rigged. The uprisings were perceived as having been driven by foreign-funded NGOs. President Putin has made several public statements discrediting NGOs as fronts for foreign governments seeking to interfere with Russia’s internal affairs and weaken the country. Other government leaders have followed suit. 

The government responded to initial criticism about the NGO law, which entered into force in April 2006, by arguing that it was doing what all states have the right to do— regulate NGOs—and that the new law is consistent with European standards. Any state has the right to regulate, and even set restrictions on, NGOs. But in order to be compatible with protections under international law for freedom of expression and association, these restrictions must be proportionate, necessary for a democratic society, and must pursue a legitimate aim. The restrictions must also be sufficiently clear so that those subject to them can reasonably know how to comply. 

The restrictions in the 2006 law do not meet these tests. The law grants state officials excessive powers to interfere in the founding and operation of NGOs. For example, the Federal Registration Service may reject registration applications or notifications of organizational and operational changes if the organization’s “documents are prepared in an inappropriate manner,” which can and has been used to reject notifications on petty, minor grounds, such as typos or errors in formatting. 

The 2006 law and implementing regulations impose onerous reporting requirements on NGOs, especially relating to any foreign sources of funding. It gives the Registration Service unlimited discretion to request documents for inspection and to interpret them, including for compliance with the constitution, laws, and “interests” of Russia in the broadest terms. 

The law also allows state officials to conduct intrusive inspections of NGOs on an annual basis. These inspections have become one of several tools for harassing NGOs and obstructing their work. The Registration Service is also authorized to inspect NGOs in response to complaints by citizens, as well as in response to information from state agencies suggesting violations. 

The 2006 law has a punitive dimension. The Registration Service may issue warnings to NGOs for a wide variety of violations, many of them quite minor, including not filing timely activity reports, errors in founding documents, and the like. Essential NGO tools such as needs assessment to help with project design have been found, absurdly, to be against the national interest. A project proposal by one small St. Petersburg for a workshop with police, in stating that police do not have sufficient awareness of the rights of refugees, was declared to have discredited the police force and hence undermined Russia’s interests. Implementing regulations also grant the Registration Service the authority to petition for dissolution of an organization that has received as few as two warnings regarding the same violation. There appears to be no statute of limitations on such warnings. 

Although the law provides a mechanism for appealing such warnings and other decisions, court proceedings are time-consuming and challenging, and not all groups have the resources, financial and human, that would allow them to endure lengthy court proceedings. What is more, there is growing concern among NGO activists that they may not be able to get a fair hearing in many Russian courts. 
Under the 2006 law, all foreign NGOs operating in Russia must inform the Registration Service about their projects for the upcoming year and about the amount of money allotted for each project. The Registration Service then has the discretion to ban NGO projects, or even parts of projects, on grounds that are not clear. If a foreign NGO implements a banned project, the registration office can close its offices in Russia. Foreign NGOs must provide the Registration Service with quarterly updates on their work plans and notify the Registration Service of any new planned program at least one month in advance and of any “essential” changes in planned activity within 10 business days of deciding the changes. 

The impact of the 2006 law has resulted in long delays and, in some cases, suspension of activities for weeks or months while the paperwork is submitted again and occasionally repeatedly. As a result, organizations must devote ever more time and resources in an attempt to comply with these onerous demands, significantly impeding their ability to do their substantive work. They spend more money than ever to pay lawyers and accountants: a 2007 Moscow State University study found that registering an NGO with the help of a consulting firm in Moscow costs 40 percent more than registering a commercial organization and takes twice as much time. 

The NGO law is only one among many tools employed by the Kremlin that create a worsening climate for NGO activities and effectively paralyze the work of some organizations. Organizations that are working on particularly controversial subjects have been targeted for harassing tax inspections, inspections for building code or labor code compliance, and police raids, and some have faced politically motivated criminal charges. In what may be the start of a new trend, at least two NGOs were also inspected by police allegedly to verify whether the software installed on the 

organization’s computers is legal or pirated. 

In addition, NGOs that work on human rights, are politically active, or that express or mobilize dissent are vulnerable to being targeted under the 2002 Law on Countering Extremist Activity (the anti-extremism law). The 2007 amendments to this law allow any politically or ideologically motivated crime, as well as certain forms of defamation of public officials, to be designated as extremist activity. The law has already been applied in an arbitrary manner against political activists and at least one political commentator, raising serious concerns that the law is being used to marginalize or silence legitimate political dissent. 

Some point to the fact that the NGO law has not resulted in the wholesale closure of a large number of NGOs—as was initially feared—and have argued that there is no evidence of an intentional government policy to close down civil society or severely limit its scope. These observers sorely underestimate the effect that these combined measures have had on civil society. The onerous and intrusive provisions of the law and its abusive implementation, as well as the misuse of other legislation and regulations, have clearly narrowed the space for civil society and undermined NGOs’ ability to facilitate checks on government conduct. There is little doubt that in practice the law, the manner in which it is implemented, and the context in which it is invoked are intended to have a choking effect on civil society—a state of affairs fundamentally incompatible with a democratic state that fully observes human rights and the rule of law. 

The government does not target all NGOs equally. It has focused on NGOs that receive foreign funding and are most outspoken on controversial topics of Russian government policy, such as the war in Chechnya or human rights more broadly, or on organizations that are in some way affiliated or viewed as supportive of the opposition movement Other Russia. While it is true that Russia still has a large and active civil society, organizations that are most critical and that would be most likely to challenge government policy are instead preoccupied with fighting administrative interference and fulfilling bureaucratic requirements. 

RESULTS OF IMPLEMENTATION OF THE NEW LAW

Monitoring has shown that implementation of the new NGO law in Russia has resulted in the growing marginalization of independent NGOs, serious problems with registration of new groups, crippling of the activities of many existing organizations and liquidation in court of dozens and hundreds of active NGOs for irregularities which in the past were considered as purely technical.

The following main problems have emerged after adoption of changes in the NGO legislation: 

1. Registration of new NGOs;

2. Registration of changes in the charters and other documents of existing groups;

3. Audits of NGOs;

4. New reporting by NGOs to the FRS;

5. Liquidation, suspension or exclusion of existing and acting NGOs from the state register of legal entities.

According to a report by the Federal Registration Service released on April 8, 2008, in 2007 
more than 6600 NGOs were closed and some 2100 liquidation cases are still pending in courts. 5400 of closed groups were announced as having stopped their activity while 1200 were closed for different violations. This figure varies from 10 to 25 per cent of registered NGOs in different regions of the country.

More than 11000 new groups were denied registration. This figure varies from 10 to 40 per cent in different regions.

The total number of registered NGOs in Russia has gone down by 12 thousand in 2007.


More than 13380 NGOs out of total 227500 registered organizations were audited by the FRS. Most of them have received an official warning for some kind of a violation. This figure ranges from 50 to 80 per cent of all audited groups in different regions.

***

It is not coincidental that in the atmosphere of searching for external and internal enemies that has developed in Russia in the recent years, the new legislation is primarily aimed at limiting activities of independent NGOs which implement projects supported by foreign donors.  First of all these are organizations concerned with issues of human rights, democracy, civic education, activities of law enforcement agencies, and fighting corruption. However, the new restrictions have mostly affected small local civic groups who have no funding, are driven by enthusiasm of the members and address daily problems of their members. These are primarily veterans’ groups, groups of people with disabilities, of parents of perished military servicemen, children’s collectives who do not have lawyers, staff accountants and access to the Internet and who have suffered from the press of the new legislation even more than well known human rights NGOs.

A new procedure of audits of NGOs by the FRS was established in 2006. NGOs, like any other organization, can be audited by a dozen of state control bodies, from the prosecutor’s office and organized crime police unit to the fire inspection and sanitary-epidemiological inspection, but a special control body was created specifically only for NGOs, that is the FRS. According to the new law, the FRS may demand not only decisions of governing bodies of NGOs and NGO financial reports but “other documents necessary for fulfilling the purposes of the audit”, meaning that in practice the list of documents for audit is not limited at all. 

Government decrees and internal regulations of the FRS about its competence and procedures of the audits complicate the situation even further, giving a lot of powers to the FRS auditors and very limited rights to the audited NGOs. As a result conditions for discretionary and selective application of the law have been established. Shortcomings of the law are aggravated by its violations in practice. 

A key problem is that most organizations, as a rule, emerge from an audit with an official warning by the FRS about certain violation of the law. In overwhelming majority of cases these are based on minor paper work irregularities (missing protocol, a meeting that had to be called earlier, etc) discovered in the course of the audit. However, because of the official warning by the FRS, NGOs face a potential closure in case they commit one more violation in the future, even a minor one, because according to the law the FRS has the right to initiate a closure of an organization for a repeated “violation”. Two violations are enough. This is in itself a powerful pressure mechanism limiting the future work of an NGO through a self-censorship process in addition to the fact that the audit itself usually blocks the work of an organization for at least a month.
The fact that the FRS regulations do not stipulate any mechanism of response by the FRS to a letter of disagreement which NGOs are allowed to submit to the FRS after they are served with the audit report, is a major procedural problem. Moreover, there is no mechanism foreseen at all of canceling of a warning by the FRS even when a court agrees with NGO that there were the decision was based on wrong conclusions. There is also no expiration term limit after which the warning is canceled, even in case the NGO rectifies its wrongdoing. As a result thousands of NGOs across the country have received official warnings after the FRS audit hanging over them as the sward of Damocles. 

There have been a number of cases of suspension of the work of NGOs by regional FRS departments as a result of audits. Such measures are clearly disproportionate.

There is no system of inclusion of NGOs in the plan of audits by the FRS; in practice the choice of objects of audit is fully a matter of personal discretion of the FRS officials. This is recognized by the leadership of FRS.

According to the new requirement of reporting to the FRS, every NGO is supposed to submit information about its activity and on its expenditures in special forms. They have to describe activities of the organization, indicate which goals were pursued, give number of implemented programs, describe all main activities including the number of participants and their description, provide information about sources of income and a report on expenditures. Based on this information, FRS conducts audits of NGOs, especially of those NGOs in whose reports it “discovers something suspicious” as explained by a high-level FRS representative at a meeting with NGOs in March 2007 in Moscow.

There several major problems related to the new reporting:

1) Insufficient informing of NGOs by the state about the new rules of reporting. Only in some regions educational activities were conducted by NGOs themselves. Not all NGOs were able to attend, especially local NGOs in small towns and rural areas without Internet access. There is no legal requirement for the FRS staff to conduct explanatory activities, and many regions there were none.

2) Lack of clear rules on filling out new reporting forms. Methodological recommendations on the forms that were adopted in April 2006 were issued only in February 2007, less than two months before the reporting deadline. However, even those recommendations allow for different interpretation of different line items while in many ways they simply repeat the headlines in the forms.

3) Lack of consultation offices in the regions. FRS did not organize explanatory activities for NGOs; it was not possible to receive answers to numerous questions from NGOs. In essence, education was conducted by NGOs themselves. Moreover, in some regions FRS staff was not even informed about the new reporting requirements. 

These problems directly affected results of the first submission of new NGO reports in 2007. The results were quite unsatisfactory. According to the data from FRS, 65 per cent of NGOs across the country failed to submit new forms of reports while 15 per cent submitted them after the deadline. This is clearly an evidence of the fact that information about new reporting requirements did not reach a majority of regional groups while for many NGOs, especially small provincial ones, the requirements for reporting were too complicated to meet. 
This has lead to the ceasing of existence of more than 6600 NGOs across the country at the initiative of the FRS in 2007. Many of these organizations were real, living groups, although having failed to submit reports. However, a tough position of the FRS to close NGOs for failing to submit reports has lead to their exclusion of the state register. This is clearly a disproportionate measure.

New legislation empowers FRS with the right to file a suit to a court for liquidation of an NGO or its exclusion from the State Register of Legal Entities in case of repeated (that is more than one) failure of an NGO to submit required information by the deadline (including periodic reports and other data requested by the FRS).  

Quite often NGOs excluded from the register learned about the court decision post factum having not received the summons in time and being deprived the opportunity to defend them in court. In many of such cases FRS did not provide any evidence to substantiate its suits. Its only argument is always the same: “We did not receive their report.” Overwhelming majority of organizations regularly report to tax inspections and various social funds. The key question was not typically addressed in the court hearings – whether the organization is actually working or not. 

Courts, in their turn, wrongly apply broad interpretation of the law which allows FRS to submit suits to court requesting NGO to be excluded fro the Register. The law says that that is an organization failed to submit a report, FRS has the right to go to court with a request to recognize the organization non-existent as a legal entity. Courts interpret this provision as automatically giving them the right to exclude such an organization from the Register without checking whether the NGO actually conducts activities or not.
conclusions 

1. Despite of all arguments related national security and politics, intended to justify adoption of restrictive legislation and strengthen state control of civil society, allocation of the FRS with new powers of control of substantive activity of NGOs has not lead to discovery of facts of NGO activities “threatening national security” and/or any major scale illegal actions by NGOs in Russia, only if irregularities in filling out new reporting forms or inaccurate handling of internal documentation. The very idea about threats to “territorial integrity,” “sovereignty,” and “national peculiarity” has proved to be totally inadequate. Rare cases of closure of NGOs charged with so called extremist activity or issuance of warnings for alleged extremist statements have been, as a rule, legally not sound, according to unanimous opinion of the legal community, while real radicals engaging in violence and hatred remain out of domain of the FRS interest. The NGO law itself is not a major problem for such groups either. Exceptional situation with illegitimate conviction in extremism of the head of Russia-Chechen Friendship Society Stanislav Dmitrievsky, subsequent closure of his organization under anti-extremist norms of the NGO law, systematic persecution of members of the organization, recent blocking of bank account and raids of the offices of an informal successor NGO – Foundation in Support of Tolerance, real hysteria of Russian diplomats in response to participation in the OSCE conference of former members of the Society, accompanied with absolutely absurd claims by the Russian delegates of the NGO’s alleged support of terrorist activity is a clear evidence that the state needs a scapegoat to demonstrate to the rest what can happen to them.

2. There is a widespread discretionary interpretation of the deliberately vague norms of the law by the FRS staff leading to unlawful claims to NGOs not based on the law provisions, FRS exercising its powers beyond those prescribed by the law, and appropriation by the FRS officials of functions of other controlling agencies. As a result, not only international and constitutional norms in the area of freedom of association are clearly abused but also the general principles of legal certainty and equality of all before the law.

3. Role of the FRS in exercising control over NGOs is clearly excessive and unnecessary from the perspective of proportionality of the measures applied. There is prosecutor’s office for discovery and stopping real violations of laws – not minor organization mistakes and paper work irregularities. For exercising control in special areas of law there are tax inspection, labor inspection, sanitary-epidemiological inspection and a lot of other agencies – in the same way and fashion as they are for other organizations. There is Federal Security Service, after all.


4. Application of the new NGO law has created a powerful administrative barrier for development of institutes of self-government and civil society and put them in a discriminated situation in comparison with the business entities while at the same time spending a lot of taxpayers’ money and exhausting NGO resources. The fact that the law creates conditions for corruption due to vagueness of its provisions and broad powers of the implementing officials has been talked about many times.


5. It is relatively small local and regional groups that experience most problems in the course of implementation of the law – those who have no funds to employ professional lawyers and lack qualification to fill out new reporting forms and represent themselves in court. 

6. In the last year there has been much less than expected high profile cases of liquidation of leading independent NGOs, their judicial persecution or creation of major problems for their activities by using widely criticized “political” provisions of the law (on national security, sovereignty, political independence, territorial integrity, national unity, cultural heritage, etc). This fact can be explained by two reasons. 

First, international and domestic attention to the situation of NGOs in Russia has been so high and steady that in most cases it just has not allowed to exercise direct hostile pressure and openly apply the most criticized provisions of the law that contradict the international norms. This actually speaks in favor of keeping the vigilance: it very likely helped some organizations to survive. 

Second, the controlling agency has chosen instead a more subtle approach which is more difficult to resist – a way of more quiet, systemic and powerful administrative pressure in the course of all types of interaction of control agency with NGOs, tuning the life of organizations into struggle for survival. This process has negatively affected hundreds and thousands of NGOs across the country. We claim that situation of NGOs in Russia has continued to deteriorate; the freedom of association has been increasingly limited, and pressure of authorities on independent NGOs has been increasing with the use of both legal and extra-legal forms.

Along with pressure from the state a different, most serious problem of self-censorship, or chilling effect of the law on NGOs has emerged. You do not have to persecute all critics across the board – it is enough to close down several organizations and shut down a few independent voices to make others feel afraid. Practically every NGO in Russia today emerges from audits with official warnings for violations of the law and has Damocles’ sward hanging over it: one more violation discovered, and you are welcome to the court for liquidation. Now when NGOs produce their monitoring reports, adopt statements, organize pickets, speak at international fora, everyone has to weigh his words once more and think over whether he puts his organization in additional danger by sticking out his neck. Since there no formal criteria of selection of NGOs for audits, as recognized by FRS leadership, and the lists are drawn up at officials own discretion, many NGOs prefer these days to keep quiet in order to avoid unwelcome attention of he FRS. Quite a few NGOs have chosen to stop working or even close down voluntarily, understanding that they cannot implement their mission effectively anymore in the hostile atmosphere, fearing liquidation or persecution.

USE OF OTHER MEANS OF PRESSURE ON CIVIL SOCIETY

Restrictive application of the new NGO legislation in 2007 has continued to go hand in hand with selective application of other restrictive legal tools against civil society, in particular, anti-extremist legislation, tax legislation, and the law on meetings, demonstrations and pickets. 

A relatively new phenomenon has emerged this year - selective use against NGOs and independent media of the legislation on copyright in the field of computer software. 

Recently one more new way of paralyzing the work of independent NGOs has been actively applied – initiating investigation or bringing criminal or administrative charges against NGO leaders which then are quickly being transformed into a massive attack against their organizations. 

Recommendations 

With regard to the 2006 NGO law 

• Amend the 2006 NGO law and relevant implementing regulations to remove the most restrictive provisions, which include: 

o Articles that allow officials to order an unlimited number of intrusive inspections and be present at all NGO events, 

o Provision allowing the Registration Service to demand from NGOs an unspecified and unlimited list of documents during inspections “needed for the purposes of the inspection”;

o Articles allowing the Registration Service to request dissolution of organizations for not submitting reports and other information; 

o Articles granting officials the authority, regarding foreign NGOs, to ban projects or parts of projects that officials believe violate Russia’s national interests, and articles requiring them to inform the Registration Service in advance about their projects and about the money allotted for each specific project. 

• Simplify annual reporting forms for NGOs, making them easy to fill out and interpret.

• Amend rules of procedures of inspections by the Registration Service, limiting them in scope and duration and at the very lest bringing them in line with inspections of commercial companies.

• Ensure that Registration Service officials apply the law consistently across the country. 

• Reorient the Registration Service’s terms of engagement with NGOs. Instead of seeking primarily to punish NGOs for infractions the Registration Service should seek to educate NGOs about their legal obligations and assist them in preventing and correcting any administrative violations. 

• Ensure Registration Service officials use their discretion to impose only those obligations and burdens on NGOs that are legal, strictly necessary, and proportionate, and that foster an environment in which civil society can operate freely. 

To safeguard the work and role of NGOs in general 

• End unlawful interference, harassment, and intimidation of NGOs and their staff. 

• Refrain from interfering with lawful NGO activities. 

• Thoroughly investigate any cases of unlawful interference, harassment, or intimidation of NGOs, human rights defenders, or civil society activists. 

• Ensure anti-extremism laws are not used to prevent or interfere with peaceful expression of dissent. 

• Issue a standing invitation to the UN special representative on human rights defenders to visit the country. 
• Use public opportunities by government spokespersons at all levels to reinforce the message and policy that NGO work is essential to a democratic society and is supported by the government 
• Refrain from attacking NGOs for receiving foreign funding and addressing public policy issues in a critical manner. 
� This paper has been produced in April 2008. Materials of the following organizations have been used: Human Rights Watch, Consortium “NGO Legislation: Legal Assistance, Monitoring and Public Actions,” Inter-Regional Human Rights Group, Agreement for Cooperation for the Protection of the Rights for Association and Freedom of Work of NGOs in Russia, Demos Center, Inter-Regional Human Rights Network, Amnesty International, Observatory for the Protection of Human Rights Defenders, Agora Association, as well as other Russian and international NGOs. 
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