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goals of the adoption of the new RUSSIAN ngo legislation IN 2006 AND THEIR INFLUENCE ON THE LAW ENFORCEMENT PRACTICES

Adoption in 2006 of the new Russian legislation on non-governmental organizations (NGOs) which has radically changed the situation of NGOs in this country should be analyzed not only in the internal political context of curtailing of fundamental freedoms and dismantling of democratic institutions in the framework of building of “managed democracy” but in the international perspective as well. We are dealing today with a new global political and legal phenomenon – an authoritarian backlash against civil society. This new international assault on democratic civic participation is manifested in a recent adoption in a number of countries of restrictive and repressive legislation, legal and extra-legal persecution of NGOs and activists, hostile rhetoric of government authorities against independent groups, establishment by the state of artificial GONGOs, radical shrinking of substantive interaction of the government with independent NGOs, and their artificial marginalization. This backlash has emerged in the last three years not only in the post-Soviet states but in other countries of the world where democratic institutions are weak and authoritarian and “hybrid” regimes rule – in Venezuela and Egypt, Myanmar and Zimbabwe, and many other places. Repressive NGO legislation is spreading; governments are copying it from each other. Alas, Russian NGO legislation serves as a model for many other countries, including Central Asian states, whether Russian authorities wanted this or not. Such peculiar “leadership” of Russia on the international arena fits well into new assertive foreign policy which in many aspects is built on opposition to the West. 

New restrictive NGO laws in various countries, including Russian law of 2006, are based on the following three concerns of the state about NGOs:

· their alleged impermissible political activity, “interference in political life” (the “orange syndrome”);

· an alleged threat to the state security resulting from statements and publications of NGOs criticizing violations of human rights and democratic norms by the public authorities (activities, often referred to as “extremism”);

· financial support to NGOs from abroad (referred to as “anti-national activity, promotion of hostile interests).

Because adoption of the Russian NGO law in 2006 was based on the argument that NGOs may represent a threat to the security of the state and political stability, its implementation has turned out in practice to be aimed at limiting independent civil society rather than at its development as it should be in a democratic country. In Russia a new restrictive approach to registration of new NGOs, application of excessive and burdensome reporting requirements, intrusive and often hostile audits of NGOs by specially created bodies of registration and control have lead to interference of the state in the work of independent organizations and often to intentional blocking of their activities. The main function of the control bodies, according to the law, is not only to discover violations of the law but first and foremost to identify in the course of audits whether activity and expenditures of organizations correspond to their own goals, stipulated in the charters they developed on their own. How can one speak of independence of NGOs if the state strives to decide for NGOs how they should implement their own goals? In practice control is essentially aimed at discovering – often at inventing – violations and problems in the work of NGOs and at developing leverages of pressure on civic organizations instead of assisting them and creating enabling environment for the development of civil society.

Monitoring has shown that  the first year and a half of implementation of the new NGO law in Russia have resulted in the growing process of marginalization of independent NGOs, serious problems with registration of new groups, crippling of the activities of many existing organizations and liquidation in court of dozens and hundreds of active NGOs for irregularities which in the past were considered as purely technical, or even for non-existing violations.

Such pressure on civil society based on the opposition of the state against alleged political activity of NGOs and their receiving of financial support from foreign donors contradicts recognized principles of international law and is aimed against the very foundations of freedom of association, the autonomous nature of civic organizations. All international norms, both universal and European, stipulate the right of NGOs for free discussion of issues of legislation and public policy, for critical opinion, promotion of alternative viewpoints and initiatives as well as for receiving financial support from any legal sources.   

A pure political decision on the very top on strengthening of the state control of the work of NGOs was taken by authorities on all levels as a direct call for action for limiting activities of civic organizations under the banner of protection of national security. As the Head of the Federal Registration Service (FRS) Sergey Vasilyev said, “the state, when it was adopting the law, was protecting its interests. Because when we don’t know where the money is coming from and what are they spent for, and it is a lot of money, this becomes an issue of state security.”
 This position demonstrated once more the main reason for adoption of the new law: independent civic initiatives are perceived as a threat to the state security. 

RESULTS OF IMPLEMENTATION OF THE NEW LAW

It is not coincidental that in the atmosphere of searching for external and internal enemies that has developed in the recent years, the new legislation was primarily aimed at limiting activities of independent NGOs which implement projects supported by foreign donors.  First of all these are organizations concerned with issues of human rights, democracy, civic education, activities of law enforcement agencies, and fighting corruption. However, the new restrictions have mostly affected small local civic groups who have no funding, are driven by enthusiasm of the members and address daily problems of their members. These are primarily veterans’ groups, groups of people with disabilities, of parents of perished military servicemen, children’s collectives who do not have lawyers, staff accountants and access to the Internet and who have suffered from the press of the new legislation even more than well known human rights NGOs.

The following main problems have emerged after adoption of changes in the NGO legislation: 

1. Registration of new NGOs;

2. Registration of changes in the charters and other documents of existing groups;

3. Audits of NGOs;

4. New reporting by NGOs to the FRS;

5. Exclusion of existing and acting NGOs from the state register of legal entities.

Let us look at the most typical problems and some examples from the practice of 2006-2007.

1. Registration of new NGOs

New Russian legislation established a two-stage system of NGO registration (more complicated than a one-stage registration of business companies):

1. Federal Registration Service or its territorial affiliates adopt a decision of registration;

2. Federal Tax Service or its territorial affiliates register NGOs.

This two-stage procedure takes at least two months. The main problems emerge at the first stage of adopting the decision in the FRS. Due to the lack of unified principles of implementation of the law across the country, regional affiliates of the FRS often interpret requirements of the law differently. 

In case of denial of registration an NGO may submit its documents again but the review process would again take two months. A set of documents for registering a local organization comprises at least 60 pages.

A high cost of registration is an issue in itself: level of the state due for NGO registration is one of the highest dues in this country, equaling 2000 roubles, to compare with a due for a non-material suit to a court which is only 100 roubles. The only higher due in Russia is the one for foreign workers, 3000 roubles. Each refusal in registration means that the due is kept by the state.

According to “Vedomosti” newspaper and results of a survey by the Institute of National Project “Public Contract” in July 2007, cost of legal services for registration of an NGO is now 40-50% higher than that of a new business.

There have been cases observed of active intrusion of the FRS staff in re-drafting of the goals of organizations in their draft charters when they were literally writing over the draft documents while the original goals were actually in accordance with the law. 

It is not rear that direct violations of the law take place and absurd demands are made in the course of registration. For example, St Petersburg Regional Fund in Support of Social Initiatives “The Peace Park” was denied state registration because in the opinion of the regional affiliate of FRS in St Petersburg such types of proposed activities of the NGO as “organization of seminars, conferences, master-classes” allegedly contradict the law. Moreover, FRS representatives demanded explanations in the charter of what “social initiatives” mean, what “well-rounded development of human personality and the sense of human dignity” means as well as how exactly will they “promote established norms of international law,” etc. 

Outrageous cases of legal ignorance and political bias have been documented. On August 20 2007 a motion was filed to the Central regional Court of Tyumen demanding a repeal of denial by FRS in Tyumen in registration of a gay club “Rainbow House” as an NGO. Registration application was originally submitted in May 2006; in June the FRS in Tyumen responded with a denial motivated by an explanation that the activity of the organization was at “undermining security of the Russian Federation as well as incitement to social and religious hatred.” The official letter by the Tyumen FRS stated that the Rainbow House was “promoting non-traditional sexual orientation, undermined sovereignty and territorial integrity of Russia by diminishing its population” and therefore its activity was deemed “extremist.” According to the group’s charter, the goals of the Rainbow House are protection of human rights and freedoms regardless of sexual orientation and combating discrimination on such grounds. The Federal Registration Service officially supported its Tyumen colleagues and did not find any violation of the law in their actions. In private conversations the staff of the Tyument department of FRS said that even if a court decision would be against them, they will be finding new reasons for refusal of registration of the gay club.
 As of September 2007 judges in Tyumen keep refusing to review the complaint of the Rainbow House against the FRS decision. According to the group’s leader, review of the complaint is repeatedly postponed, the complaint is moved from one judge to another all the time, and nobody wants to deal with it.”
 Currently an appeal of the initiative group to the Supreme Court is being prepared.

Statistics demonstrates that far from every group is able to get registered. According to the FRS head Sergey Vasilyev, “in 2006 17% of NGOs were denied registration.”
  The rate of refusals varies in different regions. For example, in Archagelsk region 12% NGOs was denied registration.
 In Chuvash republic in 2006 72 NGOs were registered while 52 were turned down.
 

As a rule, FRS does not provide detailed written explanation of the reasons for refusal or gives very vague general reasons which make it very difficult to contest the decision in court. In their turn, courts usually take sides with FRS and automatically approve denial of registration. Many initiative groups decide to stop the struggle for legal registration in the end. According to the Russian law unregistered civic associations enjoy much fewer rights and opportunities than registered NGOs.

2. Registration of changes in the charters and other documents of existing groups

After adoption of the new law it has become much more difficult to register changes in the charters and other documents of existing NGOs while in the past this process had routine and technical character. Here are just few examples.

For instance, a number of cases of denials in registering changes in the charters of trade unions were documented in 2007 which directly contradicts Article 8 of the Federal Law “On Trade Unions, Their Rights and Guarantees of Their Activities.” 

When application for registering changes in a charter is submitted, there have been documented cases of unlawful review and imposed changes of other provisions of the charter which had been adopted and registered without any problems many years ago, such as in the case of St Petersburg Independent Center for Sociological Studies in winter of 2007. 

On January 31 Tambov regional FRS affiliate unlawfully refused to register changes in the charter of the Center of Physical, Legal and Spiritual Development of Children and Teenagers in Tambov.

Refusals in registering and protracted review of changes in other documents of existing NGOs (data on the CEO, organization’s address, bank account, etc.) have dramatically increased in 2007. 

A new procedure of registering changes in an organization’s documents unrelated to changes in its charter, came into force in April 2006 at the same time as the new NGO law, and in practice requires approval by the FRS. Prior to that when a CEO or address was changing it was enough simply to inform FRS with no time limit and special form. The new legislation stipulates that such information has to be submitted within three days and requires numerous documents certified by the notary public. If one misses the three-day deadline an NGO may be fined with 5000 roubles. If an NGO fails to do it twice it may be taken off the state register of legal entities by a court decision and stop its activity. 

In 2006-2007 a number of organizations were denied entering changes about their new CEOs in the state register. FRS turned their requests down on the grounds of “improper documentation” submitted, referring to minor typos which had no legal importance. Such examples include Charitable Foundation “For Ecological and Social Justice”, and the Center for Public Awareness, Arts and Cinema “Youth” (Voronezh).

Several national-scale organizations suddenly faced a new requirement by the FRS to documentally prove their national status when they submitted information on changes about their CEOs. As a result for a few weeks they did not have a CEO properly registered. For example, Russian Historical, Enlightenment, Charitable and Human Rights Society “Memorial” was refused in registering a change of its director. Refusal was based on a demand by the FRS to submit original protocols of conferences of all local affiliates of “Memorial” where delegates to the national conference were elected in order to “prove legitimacy of the conference and the national status of the organization.” After this refusal in January 2007 “Memorial” submitted required documents on 81 pages. However, FRS turned them down again, asking for a more complete set of papers. Next time “Memorial” submitted 218 pages of documents, and only after a few more months the organization received a positive verdict of the FRS.

All-Russian Youth Association “Young Europe” faced similar requirements by the FRS in 2007.

3. Audits of NGOs 

A new procedure of audits of NGOs by the FRS was established in 2006. NGOs, like any other organization, can be audited by a dozen of state control bodies, from the prosecutor’s office and organized crime police unit to the fire inspection and sanitary-epidemiological inspection, but a special control body was created specifically only for NGOs, that is the FRS. According to the new law, the FRS may demand not only decisions of governing bodies of NGOs and NGO financial reports but “other documents necessary for fulfilling the purposes of the audit”, meaning that in practice the list of documents for audit is not limited at all. 

Government decrees and internal regulations of the FRS about its competence and procedures of the audits complicate the situation even further, giving a lot of powers to the FRS auditors and very limited rights to the audited NGOs. As a result conditions for discretionary and selective application of the law have been established. Shortcomings of the law are aggravated by its violations in practice. 

For example, in 2007 an audit of an NGO “Ethnica” in Krasnodar dealing with protection of ethnic minorities was conducted with numerous violations. Official information about the audit from FRS was delivered only on the day it actually started while the law requires five days of warning. The audit involved not only the staff of FRS but a representative of the police and city administration although their participation is not permitted by the law and was not supported by official documents. All participants of the audit were asking questions, demanded documents, and reviewed them. The NGO was required to produce such documents as plans of events (classes, seminars), “permissions” for public actions, agreements with donors and reports to them, all publications about the organization and their brochures, sample leaflets, copies of letters to official bodies, correspondence with international organizations, etc. The group was required to fill out an annual reporting form OH 0003 in January while according to the law it was supposed to submit it only by April 15.

In the course of audit of the Youth Human Rights Group in Voronezh FRS demanded media publications about the NGO’s work in the period from 2003 to 2006. 

It is a key problem that all organizations, as a rule, emerge from an audit with an official warning by the FRS about certain violation of the law. In overwhelming majority of cases these are based on minor paper work irregularities (missing protocol, a meeting that had to be called earlier, etc) discovered in the course of the audit. However, because of the official warning by the FRS, NGOs face a potential closure in case they commit one more violation in the future, even a minor one, because according to the law the FRS has the right to initiate a closure of an organization for a repeated “violation”. Two violations are enough. This is in itself a powerful pressure mechanism limiting the future work of an NGO through a self-censorship process in addition to the fact that the audit itself usually blocks the work of an organization for at least a month.
The fact that the FRS regulations do not stipulate any mechanism of response by the FRS to a letter of disagreement which NGOs are allowed to submit to the FRS after they are served with the audit report, is a major procedural problem. Moreover, there is no mechanism foreseen at all of canceling of a warning by the FRS even when a court agrees with NGO that there were the decision was based on wrong conclusions. There is also no expiration term limit after which the warning is canceled, even in case the NGO rectifies its wrongdoing. 

As a result a huge amount of NGOs across the country have received such official warnings after the FRS audit hanging over them as the sward of Damocles. These numbers are striking: it is difficult to imagine that substantial violations of the law, really requiring a written warning, are of such a massive character in the NGO sector in Russia and have an almost 100 per cent scale? Could it be that it is not civic organizations that are a problem but the law and instructions for the law enforcers which make virtually all audited NGOs law violators? 

For example, FRS in Voronezh region conducted audits of 264 NGOs in 2006, and in 243 cases it discovered violations and issued warnings. Most of the “violations” found were missing protocols and internal procedures not followed. From January to July 2007 FRS in Voronezh region audited 182 NGOs. 332 warnings were issued, 5 protocols of administrative violations were produced, 59 closure cases were filed to the court of which 35 were satisfied. Activities of 9 NGOs were suspended by the FRS.
 

In the first half of 2007 FRS department in the Republic of Tatarstan conducted audits of more than 80 NGOs of which 77 received warnings for violations of the law. In addition to that, 260 religious organizations out of audited 269 received warnings. “Literally only the tiny minority remain without warnings about violation of the law,” said the FRS representatives themselves.

FRS in Chuvash Republic conducted in five months of 2007 58 audits, resulting in 26 warnings, 29 closure cases submitted to the court and 14 protocols about administrative violations.
 

FRS in Tomsk oblast conducted audits of 51 NGOs in the first half a year of 2007. Protocols of administrative violations were prepared on 86 NGOs; courts adopted verdicts on 39 NGOs for failing to submit reports to FRS.
 
According to the FRS representative in Chelyabinsk region, “audits in 2006 showed that most of NGOs violate the law. The very fact of discovery of a violation by an NGO requires punitive measures by the control bodies.”
 These words of a public official confirm the fact that we are dealing with a punitive nature of the law enforcement instead of its orientation at assistance and support to civic institutes necessary for the development of a successful democratic society. 

One comes across even most ridiculous cases from the prospects of standard practices. Audits in August-September 2007 of two well-known St Petersburg organizations – a human rights NGO “Citizens’ Watch” and an environmental NGO “Bellona” – led to them being accused by the FRS in engaging in fake commercial contracts and evading taxes on charitable donations because FRS claims that mentioning names of their donors (which were foreign embassies) in publications produced in their donor-supported projects was allegedly an “advertisement of a sponsor” and that therefore their contracts were allegedly of a commercial nature.

According to the FRS head Sergey Vasilyev, only in the first four months after beginning of the audits, in January-April 2007, the FRS discovered violations of the law in 6000 NGOs across the country.
 This is a very impressive figure but the discovered violations are apparently quite insignificant en mass while the sanctions for the “violators” are quite serious and may lead all the way to closure. 
When violations by NGOs are discovered, the FRS often issues NGOs with administrative penalties. According to the Code of Administrative Violations, an organization may be fined with up to 5000 roubles. It is a problem for NGOs to pay a fine even if it has the money on the account because according to the NGO law all expenses should be aimed at the goals described in the charter.

There have been a number of cases of suspension of the work of NGOs by regional FRS departments as a result of audits. Such measures are deemed by us as disproportionate.

For example, on July 19 FRS of Ryazan region suspended activity of Ryazan Regional Chapter of All-Russian Movement for Human Rights for one month. The reason for this decision was that “a living apartment was used as a place of sitting of the governing body of the NGO.” However, the organization had never used an apartment for its activities; this address was legally provided as a contact address at the time of registration.

FRS of the Republic of Bashkortostan issued a decision on suspending activities of the Foundation of Local Self-Government. Grounds for such a radical decision was “lack of cooperation during the audit manifested in the absence of the CEO of the Foundation during the audit on that day, non-publication of reports, and lack of correspondence of the goals stipulated in the charter – promotion of principles of local self-government – to public interests.”  However, the heard of the organization was ill on that day, and was not warned about the audit. The law allows reports to be either published or made available for the public to see which was done by the organization. Accusations in non-compliance of the charter to the law look rather strange because the FRS itself had earlier registered the charter, and no violation had been discovered then.

There is no system of inclusion of NGOs in the plan of audits by the FRS; in practice the choice of objects of audit is fully a matter of personal discretion of the FRS officials. This is recognized by the leadership of FRS.

In 2007 numerous cases of FRS appropriating functions of other controlling bodies were documented, including functions of tax inspection and labor inspection. In particular, FRS includes “non-payment of taxes” or “unpaid taxes” in the list of violations it discovered in the course of audits. With the purpose of identifying – and often - “inventing” - such violations, the FRS asks the tax inspections whether there is any late tax payment in a certain period of time by a certain NGOs. The tax inspection formally and honestly responds that there is a late tax payment in the certain amount of roubles. These are in fact regular tax payments coming late a few days which develops when an NGO pays regular salaries and money flow is constant with underpayment or overpayment happen all the time and is compensated the next month. They are not real late payments and the tax inspection is not worried about them. Using this formal situation, FRS issues official warnings about non-payment of taxes. Such violations, for example, were included in warnings delivered in spring and summer of 2007 to Inter-Regional Human Rights Group (Ryazan), Ryazan Historical, Educational and Human Rights Society “Memorial”, International “Memorial” Society and other NGOs. FRS directly abuses the law in such situations, substituting other control bodies and going beyond the limits of its own competency.

In the course of audits in a number of regions FRS similarly discovered alleged “violations” of labor legislation, although this is not its domain and constitutes duplication of functions of the labor inspection. This happened, for example, during the audit of International “Memorial” Society.

During audits of Chita Human Rights Center and Mari organization “A Person and the Law” in spring 2007 the FRS staff abused their competencies and checked correspondence of the organizations’ work to the labor code regulations and accounting requirements which are regulated and controlled by the Ministry of Finance.

In 2007 there were also cases of withdrawal by FRS staff of original documents from NGO offices that are permanently needed and without which the work of organizations is paralyzed. The list of types of such original documents unlawfully demanded buy FRS during audits is often very long. This demonstrates duplication by FRS of the functions of other control bodies and senseless squandering of taxpayer money allocated in the state budget for the FRS needs not speaking of senseless expenses of NGOs.

For example, FRS staff demanded in the summer of 2007 from Ryazan “Memorial” Society and Inter-Regional Group “Human Rights Network” during a month-long audit originals of the following documents for three and a half last years: protocols of general meetings, protocols of board meetings, protocols of control commission meetings, acts of internal financial audits, tables of expenditures of donated funds divided by years, staff lists, orders of appointing project managers and staff, primary banking documents, primary petty cash documents, salary payment documents, quarterly tax reports, income books, main property books, income reports, expenditure reports, etc. Total volume of these documents comprised two 120-liter backpacks.

Moreover, in some regions FRS staff demanded that CEO signs every page in all of these documents and puts a stamp on them. Such was the case with Ekaterinburg “Memorial”. 

A similar situation happened in St Petersburg where an NGO during an audit in June 2007 was required to produce 2000 pages of signed and stamped documents.

These are clear examples of creation of artificial administrative barriers for the work of NGOs in Russia.

4. New Reporting by NGOs to the FRS
According to the new requirement of reporting to the FRS, every NGO was supposed to submit information about its activity and on its expenditures in special forms. They had to describe activities of the organization, indicate which goals were pursued, give number of implemented programs, describe all main activities including the number of participants and their description, provide information about sources of income and a report on expenditures.
 Based on this information, FRS conducts audits of NGOs, especially of those NGOs in whose reports it “discovers something suspicious” as explained by a high-level FRS representative at a meeting with NGOs in March 2007 in Moscow.

There several major problems related to the new reporting:

1) Insufficient informing of NGOs by the state about the new rules of reporting. Only in some regions educational activities were conducted by NGOs themselves. Not all NGOs were able to attend, especially local NGOs in small towns and rural areas without Internet access. There is no legal requirement for the FRS staff to conduct explanatory activities, and many regions there were none.

2) Lack of clear rules on filling out new reporting forms. Methodological recommendations on the forms that were adopted in April 2006 were issued only in February 2007, less than two months before the reporting deadline. However, even those recommendations allow for different interpretation of different line items while in many ways they simply repeat the headlines in the forms.

3) Lack of consultation offices in the regions. FRS did not organize explanatory activities for NGOs; it was not possible to receive answers to numerous questions from NGOs. In essence, education was conducted by NGOs themselves. Moreover, in some regions FRS staff was not even informed about the new reporting requirements. For example, when an NGO in the Republic of Karachaevo-Cherkessia asked for a consultation in the regional FRS, the staff member there was quite surprised about not being informed by the federal FRS headquarters about the new forms and asked the NGO to make copies of the forms.

FRS staff in the Republic of Mari-El had one straight response to questions about the reports: “Look up in the information web site. All necessary information is there.” Invitations to NGO-organized educational events on reporting were ignored by the FRS staff in the region.

These problems directly affected results of the first submission of new NGO reports in 2007. The results were quite unsatisfactory. The figures of NGOs who failed to submit in 2007 their reports for 2006 are represented in the table with breakdown by the regions. According to the position of the FRS, these groups are supposed to be excluded from the State Register of Legal Entities. According to the data from FRS, 65 per cent of NGOs across the country failed to submit new forms of reports while 15 per cent submitted them after the deadline.
 This is clearly an evidence of the fact that information about new reporting requirements did not reach a majority of regional groups while for many NGOs, especially small provincial ones, the requirements for reporting were too complicated to meet. 
This has lead to the ceasing of existence of more than 2300 NGOs across the country at the initiative of the FRS. It is important to notice that many of these organizations were real, living groups, although having failed to submit reports. However, a tough position of the FRS to close NGOs for failing to submit reports has lead to their exclusion of the state register. This is clearly a disproportionate measure.

Table 1. Reporting by NGOs in 2007 for the year of 2006
	Region 
	Total number of registered NGOs 
	Of them submitted reports
	%
	Date of information 
	Position of FRS: what to do with those who failed to submit reports 
	Source of information

	Altai Krai
	2000
	180
	20%
	6 April
	Filing suits to court for exclusion of NGOs from the register of legal entities 
	Agency for Social Information

	Voronezh Region
	3000
	627
	21%
	6 June
	Filing suits to court for exclusion of NGOs from the register of legal entities
	Kommuna.ru

	Republic of Dagestan 
	1071
	53
	5%
	22 August
	---
	IAC “Rakurs”

	Republic of Karelia
	1064
	223
	21%
	21 June
	---
	Center “Demos”

	Penzenskaya Region 
	1233 
	281
	23%
	5 June
	Filing suits to court for exclusion of NGOs from the register of legal entities
	Lawyers for Civil Society

	Kemerovskaya  Region
	4000
	1200
	35%
	4 June
	---
	Agency for Social Information

	Sverdlovskaya Region 
	2500
	677
	27%
	5 May 
	Individual decisions: issuance of a warning or filing suits to court for exclusion of NGOs from the register of legal entities
	Agency for Social Information

	Tyumen  Region
	5872
	293
	5%
	6 April
	Filing suits to court for exclusion of NGOs from the register of legal entities
	Newsprom.ru 

	Chita Region
	1387
	188
	14%
	13 April
	Filing suits to court for exclusion of NGOs from the register of legal entities
	Agency for Social Information

	Novosibirsk Region 
	1300
	400
	31%
	3 August
	---
	Agency for Social Information

	Across Russia 
	359020
	129240
	36%
	1 September
	Head of the FRS Sergey Vasilyev: “We file suits to courts and succeed in getting these NGOs liquidated. In such a way activity of 2300 NGOs was stopped.” 
	Rossiyskaya Gazeta


5. Exclusion of NGOs from the Unified State Register of Legal Entities

New legislation empowers FRS with the right to file a suit to a court for exclusion of an NGO from the State Register of Legal Entities in case of repeated (that is more than one) failure of an NGO to submit required information by the deadline (including periodic reports and other data requested by the FRS).
 Actions of regional departments of FRS on exclusion of NGOs from the State Register of Legal Entities (Register) started after adoption of the new NGO legislation. Prior to 2006 this provision was not of a repressive character: according to this norm only those organizations were closed which indeed had stopped their activities for a long time. However, in 2007 summons to court started to be delivered to active and well known NGOs. Activity of FRS in this regard is additionally stimulated by the prosecutor’s offices who demand from FRS “adequate implementation of control functions in respect of NGOs and religious organizations.” Quite often NGOs excluded from the register learned about the court decision post factum having not received the summons in time and being deprived the opportunity to defend them in court. 

For example, on 13 June 2007 Soviet Regional Court of Nizhny Novgorod issued a decision on satisfying a suit of regional FRS to recognize International Youth Human Rights Movement having ceased its existence as a legal entity and exclude it from the Register. Representatives of the Movement learned about this decision of the court accidentally on July 30 and received the verdict only on August 2. The case was examined by the court in the absence of representatives of the Movement because the summons was sent to a non-existing address of the NGO. Since the defendant could not participate in the hearings, he was not able to provide proof of implementation by the Movement of its charter activity and norms of the law. At the same time regional department of the FRS abused its authority because it is not allowed to control activities of an international NGO. 

In September 2006 regional courts of Voronezh recognized as having ceased their existence and subject to exclusion from the Register Voronezh City Association on Problems of Alcoholism and Drug Abuse “Osana,” regional NGO “Protection of Consumers,” and regional NGO “Pamyat” (protects the rights of parents of military servicemen who perished in the peace time). Summons were not delivered to the organizations. NGOs were not informed about the court decision on involuntary ceasure of their activity and did not have a chance to appeal against it. Nevertheless, they were excluded from the Register. These NGOs are well known in their region, regularly conducted human rights activities, organize round table meetings and other public events, are members of the regional Public Chamber and other coalitions.  

On February 26 2007 a court decision was made to recognize Nizhny Novgorod regional chapter of Inter-Regional Youth Human Rights Group as having ceased its activity and subject to exclusion from the Register. The organization received the decision only five months later. NGOs representatives were not informed about the court hearings. 

In March 2007 Voronezh department of FRS asked the court to close down Voronezh Regional Soldier’s Mothers’ Committee, a well-known NGO. Only thanks to the ability of the NGO to enlist a lawyer’s assistance, the suit was rejected by the court.

Similar cases developed with Vladimir Regional Organization of Refugees and Forced Migrants “Assistance”, Kaliningrad NGO “Youth for Democracy and Reforms”, Buryat Republican Human Rights Center and many other live and active groups who were not informed about the suits filed against them. 

In all these and many other similar cases FRS did not provide any evidence to substantiate its suits. Its only argument is always the same: “We did not receive their report.” Overwhelming majority of organizations regularly report to tax inspections and various social funds. The key question was not typically addressed in the court hearings – whether the organization is actually working or not. 

Courts, in their turn, wrongly apply broad interpretation of the law which allows FRS to submit suits to court requesting NGO to be excluded fro the Register. The law says that that is an organization failed to submit a report, FRS has the right to go to court with a request to recognize the organization non-existent as a legal entity. Courts interpret this provision as automatically giving them the right to exclude such an organization from the Register without checking whether the NGO actually conducts activities or not.
According to legislation, business organizations can be excluded from the Register if it failed to report to tax inspection for more than a year and if there has been no movement of funds in its bank account. Two conditions have to be met. For NGOs such conditions are not checked – it is enough for FRS to say that an NGO did not submit report to them, and this is interpreted as sufficient ground for exclusion from the Register.

Difference between legal and actual address of an organization has emerged as another serious problem for NGOs. Most organizations do not receive summons to court hearings where their exclusion from the Register is considered exactly because FRS in its suits intentionally, as a matter of principle, includes only “legal” address of the organization in question, even when it knows for sure where the organization is indeed located. Home address of the head of the organization, telephone numbers of its leaders are not included in the suits. 

Table 2. Number of Suits for Exclusion of NGOs from the Register Submitted by Regional FRS Departments
	Region 
	Number of suits submitted to court 
	Source of information 

	
	2006 


	First half of 2007 
	

	Arkhangelsk region
	no data
	21
	Lawyers for Civil Society

	Bryansk region
	no data
	48
	Agency for Social Information

	Voronezh region
	108
	59 
	Agency of National News

	Republic of Dagestan
	107
	64
	Response from the FRS to Moscow Helsinki Group  

	Kaliningrad region
	no data
	37
	Regnum Agency

	Kemerovo region
	approx. 50
	165
	Center “Demos”

	Republic of Mari-El
	53
	10
	Response from the FRS to Moscow Helsinki Group  

	Nizhny Novgorod region
	482
	207


	Response from the FRS to Moscow Helsinki Group  

	Pskov region
	44
	30
	Center “Demos”

	Perm krai 
	no data
	86
	“Business Class” newspaper

	Penza region
	no data.
	29
	Lawyers for Civil Society

	Sverdlovsk region
	91
	н.д.
	Lawyers for Civil Society

	Chuvash Republic
	no data.
	37
	Agency for Social Information

	Yaroslavl region
	152
	21
	Center “Demos”

	Total in 14 regions

1899
	1085
	814
	

	Across Russia 
	2300
	Rossiyskaya Gazeta




first conclusions on the practice of implementationof the ngo law

The following conclusions can be made after almost a year and a half after beginning of implementation of the new NGO legislation: 

1. Despite of all arguments related national security and politics, intended to justify adoption of restrictive legislation and strengthen state control of civil society, allocation of the FRS with new powers of control of substantive activity of NGOs has not lead to discovery of facts of NGO activities “threatening national security” and/or any major scale illegal actions by NGOs in Russia, only if irregularities in filling out new reporting forms or inaccurate handling of internal documentation. The very idea about threats to “territorial integrity,” “sovereignty,” and “national peculiarity” has proved to be totally inadequate. Rare cases of closure of NGOs charged with so called extremist activity or issuance of warnings for alleged extremist statements have been, as a rule, legally not sound, according to unanimous opinion of the legal community, while real radicals engaging in violence and hatred remain out of domain of the FRS interest. The NGO law itself is not a major problem for such groups either. Exceptional situation with illegitimate conviction in extremism of the head of Russia-Chechen Friendship Society Stanislav Dmitrievsky, subsequent closure of his organization under anti-extremist norms of the NGO law, systematic persecution of members of the organization, recent blocking of bank account and raids of the offices of an informal successor NGO – Foundation in Support of Tolerance, real hysteria of Russian diplomats in response to participation in the OSCE conference of former members of the Society, accompanied with absolutely absurd claims by the Russian delegates of the NGO’s alleged support of terrorist activity is a clear evidence that the state needs a scapegoat to demonstrate to the rest what can happen to them.

2. As expected, there is a widespread discretionary interpretation of the deliberately vague norms of the law by the FRS staff leading to unlawful claims to NGOs not based on the law provisions, FRS exercising its powers beyond those prescribed by the law, and appropriation by the FRS officials of functions of other controlling agencies. As a result, not only international and constitutional norms in the area of freedom of association are clearly abused but also the general principles of legal certainty and equality of all before the law.

3. Role of the FRS in exercising control over NGOs is clearly excessive and unnecessary from the perspective of proportionality of the measures applied. There is prosecutor’s office for discovery and stopping real violations of laws – not minor organization mistakes and paper work irregularities. For exercising control in special areas of law there are tax inspection, labor inspection, sanitary-epidemiological inspection and a lot of other agencies – in the same way and fashion as they are for other organizations. There is Federal Security Service, after all.


4. Application of the new NGO law has created a powerful administrative barrier for development of institutes of self-government and civil society and put them in a discriminated situation in comparison with the business entities while at the same time spending a lot of taxpayers’ money and exhausting NGO resources. The fact that the law creates conditions for corruption due to vagueness of its provisions and broad powers of the implementing officials has been talked about many times.


5. It is relatively small local and regional groups that experience most problems in the course of implementation of the law – those who have no funds to employ professional lawyers and lack qualification to fill out new reporting forms and represent themselves in court. Introduction of new excessive and contradictory reporting forms has lead to closure in just a few months in 2007 of more than 2300 NGOs many of which were engaged in real activity but couldn’t manage new excessive reporting requirements.

6. In the last year there has been much less than expected high profile cases of liquidation of leading independent NGOs, their judicial persecution or creation of major problems for their activities by using widely criticized “political” provisions of the law (on national security, sovereignty, political independence, territorial integrity, national unity, cultural heritage, etc). This fact can be explained by two reasons. 

First, international and domestic attention to the situation of NGOs in Russia has been so high and steady that in most cases it just has not allowed to exercise direct hostile pressure and openly apply the most criticized provisions of the law that contradict the international norms. This actually speaks in favor of keeping the vigilance: it very likely helped some organizations to survive. 

Second, the controlling agency has chosen instead a more subtle approach which is more difficult to resist – a way of more quiet, systemic and powerful administrative pressure in the course of all types of interaction of control agency with NGOs, tuning the life of organizations into struggle for survival. This process has negatively affected hundreds and thousands of NGOs across the country. We claim that situation of NGOs in Russia has continued to deteriorate; the freedom of association has been increasingly limited, and pressure of authorities on independent NGOs has been increasing with the use of both legal and extra-legal forms.

Along with pressure from the state another, most serious problem of self-censorship, or chilling effect of the law on NGOs has emerged. You do not have to persecute all critics across the board – it is enough to close down several organizations and shut down a few independent voices to make others feel afraid. Practically every NGO in Russia today emerges from audits with official warnings for violations of the law and has Damocles’ sward hanging over it: one more violation discovered, and you are welcome to the court for liquidation. During the first four months of 2007 alone when audits started the FRS discovered violations in 6000 NGOs. Now when NGOs produce their monitoring reports, adopt statements, organize pickets, speak at international fora, everyone has to weigh his words once more and think over whether he puts his organization in additional danger by sticking out his neck. Since there no formal criteria of selection of NGOs for audits, as recognized by FRS leadership, and the lists are drawn up at officials own discretion, many NGOs prefer these days to keep quiet in order to avoid unwelcome attention of he FRS. Quite a few NGOs have chosen to stop working or even close down voluntarily, understanding that they cannot implement their mission effectively anymore in the hostile atmosphere, fearing liquidation or persecution.

USE OF OTHER MEANS OF PRESSURE ON CIVIL SOCIETY

Restrictive application of the new NGO legislation in 2007 has continued to go hand in hand with selective application of other restrictive legal tools against civil society, in particular, anti-extremist legislation, tax legislation, and the law on meetings, demonstrations and pickets. These very acute problems are not the subject of this overview and are covered in other NGO reports.

A relatively new phenomenon has emerged this year - selective use against NGOs and independent media of the legislation on copyright in the field of computer software. Recent targets of such attacks leading to confiscation of the NGO office equipment by the law enforcement members and paralyzing the work of organizations, have been Nizhny Novgorod Foundation in Support of Tolerance, Novaya Gazeta in Nizhny Novgorod and Nizhny Novgorod Human Rights Union.

Recently one more new way of paralyzing the work of independent NGOs has been actively applied – initiating investigation or bringing charges against NGO leaders, which is quickly transformed into a massive attack against their organizations. NGOs have major problems when their leaders are persecuted, ranging from repeated hostile audits of NGOs such as in case of Karinna Moskalenko and the Center for International Protection or Svetlana Gannushkina and Civic Assistance Committee, to complete paralization of the organization resulting from charges in “money laundering” and confiscation of original documentation and equipment, such as in case of Almaz Chaloyan and Nizhny Novgorod Society for Protection of Migrants and Manana Aslamazian and the “Educated Media” Foundation. We have already addressed the case of Russian-Chechen Friendship Society closed by a court for not turning away and condemning its director Stanislav Dmitrievsky, unlawfully convicted for allegedly extremist actions.

As acutely as in the past stands the problem of inaction of the state in protection of civic activists facing violent attacks or death threats from radical nationalists. In the recent years we have already lost around a dozen of our colleagues killed by neon-Nazi, and many others receive open threats and are attacked. Names, addresses and telephones of human rights activists continue to be openly published on the web sites of neo-Nazi in the lists of “enemies of the people” accompanied by direct calls for killing with reference to murder of Anna Politkovskaya. Authorities do not investigate such cases efficiently, do not prosecute the perpetrators, refuse of open investigation, claim that there is no real threat. How many more activists and journalists should be killed and crippled to prompt the state to provide effective protection and implement its duty protect human rights, including the right for association and freedom of speech?

Orange paranoia which lead to adoption of the new NGO law, periodically calms down only to intensify again. New NGO control bodies with thousands of staff and bid powers have been created, and the machine is difficult to halt. There is still a small hope that the NGO law can be amended. President Putin received in April this year from the Chair of the Presidential Council on Civil Society and Human Rights Ella Pamfilova a set of amendments developed by NGO experts aimed at changing rules and procedures of registration, reporting and audits, and tasked his administration and government to prepare proposals so that these amendments are discussed by the end of this year. There is some evidence that the President and part of the government are prepared to seriously discuss certain softening of the law. Although most of the critics of the law believe that it cannot be corrected by amendments and has to be repealed all together, softening of the law would still benefit civic groups and the country as a whole. It is obvious to unbiased observers that damage is being done to the whole civil society, including those social NGOs that the state is willing to tolerate, and that damage to international reputation of the Russian state is already exceeding possible value for security and political stability as it is seen by authorities. It is important now to help those members of Russian authorities who understand the need for change in this area, and support them through public and private channels by sending them a positive signal of international and domestic support for possible adoption of amendments, repealing restrictive and repressive provisions of the NGO legislation.

� This overview has been produced in September 2007. In preparation of this overview the following materials have been used: a report “Examples of Negative Consequences of Implementation of the Legislation on NGOs” (NGO Consortium “NGO Legislation: Legal Assistance, Monitoring and Public Actions,” July 2007), a report “New Legislation: NGOs and the Federal Registration Service – 5 Problems of Interaction,” Inter-Regional Human Rights Group – Voronezh/Black Soil Region, September 2007), information from members of the Agreement for Cooperation for the Protection of the Rights for Association and Freedom of Work of Non-Governmental Organizations in the Russian Federation, as well as other Russian NGOs. 
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