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Report
Of Moscow Helsinki Group
on criminal prosecution of A. Yu. Kolmakov, the chairman of Interregional public organization for assistance to revival of the Russia’s provinces “People’s Initiative” (Tambov)
Abstract
Present investigation conducted in the framework of a project “An Independent investigation of mass violations of human rights in Russia” was initiated because a number of public and political organizations of Tambov Region appealed to MHG in connection with a criminal prosecution of A. Yu. Kolmakov, the chairman of Interregional public organization for assistance to revival of the Russia’s provinces “People’s Initiative”, related to his public activities.
 

This case is not a mass violation of human rights; however, making a decision to conduct investigation, a group of public investigation believed that presently cases of criminal prosecution of public activists who are either candidates for elected bodies of different levels (federal, regional and local) or participate in the candidates’ campaign became more frequent.
 Common for these cases is that all the candidates are in opposition to power. To check the possibility of “political engagement” in this category of cases the Kolmakov’s case was investigated.
The report was prepared by project coordinator N. Tagankina. The investigation on the materials of the criminal case was conducted by MHG expert R. P. Chernov, a lawyer of Moscow City Advocates’ Chamber, who went to Tambov to meet the convict Kolmakov, talked to witnesses, and studied the case.
Some information on A. Yu. Kolmakov
According to the available information, A. Yu. Kolmakov was born in 1970, has not been convicted in court before. He has been the chairman of IPO “People’s Initiative” since 2001, is a graduate student of the Russian academy of Civil Service, an expert of governmental organizations of USA, the chairman of “Green Party”, has higher degree in sociology by Tambov State University, is the owner of RMC “Russian Advertising”, a mentor-coordinator in a university. He was awarded by different officials of the Region, nominated by grants, headed different public organizations.
He was involved in organization of electoral campaign of the governor O. I. Betin, headed regional movement “MAY”, carried on practically all electoral campaigns in Tambov Region, most of them successfully. He is well respected by the representatives of civil society and civil rights activists.
Currently Kolmakov is convicted to 5 years and 6 months in prison
 in accordance with art. 142, pt. 2 (forgery of voters' signatures in support of a candidate), art. 150, pt. 4 (involving of minors in crime) and art. 313 through art. 30, pt. 3 (attempt to escape from the custody) of the RF Criminal Code. 

On Organization “People’s Initiative”
IPO “People’s Initiative” which is headed by A. Kolmakov is one of a few local public organizations which spoke for public interests during all time of its existence. In 2003 representatives of the organization initiated a referendum to ban an import of nuclear waste and establish a post of Ombudsman in Tambov Region. They initiative was rejected.  The organization “People’s Initiative” and A. Komlakov repeatedly was under pressure. 

Facts of the case

According to a prosecutor's version (and now in accordance with the court decision) the abovementioned felonies were performed by A. Kolmakov during the Presidential campaign in 2004. He coordinated collection of signatures for the following Presidential nominees: Rybkin, Glasiev, Khkamada.
In January 2004, on premises of Tambov public school # 7 students forging subscription lists were found. From the beginning of questioning they stated that they were engaged in the crime by another student, and that no one of them ever met A. Kolmakov or received any direct of indirect instructions from him. Later they signed statements asking to initiate criminal procedure against A. Kolmakov and A. Tolmachev. Criminal procedures against these students were stopped on the grounds of their sincere repentance. During the trial, according to the witnesses presented in court room, answering the question: “What or who induced you to write a statement asking to start criminal procedure against A. Kolmakov considering that he, according to your own words, never asked you anything and never gave you any money?", all of them experienced troubles and could not say a word.
Therefore, accusation against A. Kolmakov of engaging minors in crime, in opinion of public and political organizations appealed to MHG was not confirmed, because its qualification according to art. 150 of the RF Criminal Code suppose accomplishment of actions on engagement of minors in crime through promises, deception, treat or by other means. 

Moreover, it was understood in Kolmakov’s campaign headquarter that every election attracts dishonest collectors falsifying signatures, therefore a check of signatures and screening for suspicious lists was organized (that was confirmed during the trial). It is stated in a protocol of search conducted on premises of “People’s Initiative” that only rejected signature lists were confiscated. Later these very lists were submitted for the expertise and found forged. Concerning the signature lists confiscated in Central Election Committee, members of staff of “People’s Initiative” reported that in the end of election campaign, when the flow of signature lists was the most intensive, there was no possibility to check every signature, that is why they just certified the lists and gave them to A. Kolmakov to pass to candidates’ headquarters in Moscow.
Accusation of Andrei Kolmakov in an attempt to escape should be mentioned separately. On May 12, 2004 court made a decision of A. Kolmakov’s imprisonment pending trial. After the trial he was sent not to pre-trial detention facility as required by the law, but to the Department for Fighting Organized Crime GUVD of Tambov Region, where he was kept for two days in temporary isolation ward. Having been not able to bear conditions there and the situation in whole he jumped from the third floor (from 12 m height). That served as a ground to start a criminal case against him accusing in attempt to escape. Even so, the deputy prosecutor of Lenin district of Tambov twice refused to start the case, indicating that after the jump Kolmakov was simply laying on the ground and did not make any attempts to escape. Besides, he jumped to the inner yard of UFSB in Tambov Region, which is completely fenced and it is impossible to escape from there unless through the check point. Refuse of Prosecutor’s Office of Lenin district was appealed to the city Prosecutor’s Office, which, without looking into the case, agreed to start the criminal procedure. 

Later the measure of restrain was not changed despite characteristics from Legislature of Tambov Region, Tambov City Duma, Tambov Episcopate, defense petitions, which proved that there were no legal ground for such measure of restrain.
The court pronounced Kolmakov guilty and chose him a penalty of 5 years and 6 months of imprisonment. It is worth to mention that at the court trial the state prosecutor asked for 7 years of imprisonment as punishment for Kolmakov. Even for grave offences punishment can be less severe. Why it was not adequate in this case? In the opinion of public and political organizations of Tambov, appealed to MHG, the case of Andrei Kolmakov is a direct warning for every human rights and independent organizations that everybody can expect lynching in case of showing opposition activity or support for persons unfavorable for power. This is an attempt to paralyze public and civil society activity first of all in the areas where these institutions are trying to be active.
From the analysis of materials of the case 

Sources of information
1. Materials collected by the expert during trip to Tambov, as follow:
- conspect of materials of criminal case accusing A. Yu. Kolmakov in the framework of preliminary investigation;
- Kolmakov’s explanation according to art. 86 of the Criminal Procedure Code of RF
, and art. 6 of the Law “On Advocate Activity and Advocacy in RF”
 on 5 pages;
- other documents.
2. Sentence by Lenin district court of the city of Tambov on Decemver 19, 2005.
3. Minutes of the session of the Lenin district court on December 22, 2005.
4. Cassational ruling of Tambov regional court on February 9, 2006.
5. Other information received from different sources according to art. 86 of CPC RF.
. 

Expert conclusion:
As a result of analysis of the materials of the criminal case, court documents and other materials the expert came to the following conclusions:
· on illegality of the criminal procedure against A. Yu. Kolmakov on the stage of preliminary investigation;
· on justification and legitimacy of Lenin district court sentence on November 19, 2005 from formal point of view. 

Commentaries:
1. Severe procedure violations were allowed in the case, they were not discovered neither during prosecutor’s supervision, nor during the trial. 

According to the art. 140 CPC RF
 criminal procedure is started only in the presence of appropriate cause and reason to do so.Officially
, the criminal procedure was started on January 31, 2004 by the deputy Prosecutor of Tambov Region, Senior Justice Advisor A. K. Bobrovsky against unknown persons on the grounds of felony according to the art. 142, pt. 2 of the RF Criminal Code (forgery of voters’ signatures for candidates). 
The cause to start the criminal procedure according to Decision on starting of a criminal procedure, was a statement of T. A. Shamova, received by UFSB in Tambov Region on January 29, 2004, where she directly indicated a person committed the crime
.
She signed the warning on responsibility for deliberately false accusations.
Starting the criminal case against unknown persons while in the statement Shamova directly indicated specific person who committed the crime is unlawful and contradicts the spirit and meaning of the Criminal Procedure Code of RF. In this case, agencies conducting preliminary investigation should immediately start a criminal pursuit against a person indicated in the statement.
In addition, materials of the case reveal that requirements of completeness and objectivity were violated. Thus, it is clear from the materials of the case that a number of investigation procedures were conducted against A. Kolmakov by FSB even before Shamova’s statement, i.e. before the opening of the criminal case of forgery of voters' signatures. Such coordinated actions violated the right of Kolmakov for fair and objective trial and lawful legal prosecution. The case has been investigated with respect to unknown persons for three and a half months, many evidences obtained in this period testify against A. Yu. Kolmakov. 

Evidences on a criminal case obtained with violations of the order of starting criminal case are inadmissible and should not be the grounds for prosecution. This is why the expert came to the conclusion of impossibility brining to account of A. Yu. Kolmakov in the period of preliminary investigation
.
Comment of the author of the report: based on my own practice I would like to mention that chances for setting aside the judgment through the prosecution supervision on this grounds are minimal.
2. According to the art. 15, pt. 2, 3 of the RF Criminal Procedure Code
 the court is not an organ of legal prosecution, it does not support neither prosecution nor defense. Function of prosecution, defense and judgment are separated.  According to requirements of art. 73, pt. 1 (5, 6, 7) of CPC RF
 exonerative circumstances should be proven during execution of criminal procedure. Contradiction of art 73 and art. 14 of CPC RF
 is regulated by the rule lex specialis and does not cause collisions on law enforcement practice.
 Sentence on A. Yu. Kolmakov was passed on the ground of evidences collected by prosecution authorities of RF, and admissibility and relevance of the evidences was not litigated by the defense neither during preliminary hearing nor during investigation. Art. 88 of CPC RF
 does not describe special procedure of exclusion of evidences on court initiative. The question of legal responsibilities in theory of law (both procedural and administrative) has not been solved clearly.
From this point of view the sentence seem to be lawful and justified. Thus, implication of Kolmakov in a crime provided by art. 142, pt. 2 of the Criminal Code of RF was proved completely by following evidences:
1. Shorthand reports of FSB, which contain information that A. Yu. Kolmakov performed general supervision on forging of signature lists.
2. Results of phonoscopic expertise.
3. Minutes of additional questioning of Kolmakov in the presence of defense lawyer, where Kolmakov admits his guilt.
4. Testimony of accomplice A. S. Tolmachev, fixed during surrender as well as during preliminary investigation. 

5. Testimony of other witnesses and spectators of the crime (more that 20 people).   At the same time it should be noted that testimonies of witnesses are different from testimonies of spectators in the framework of disposition of art. 75, pt. 2(2) CPC RF
, for admissibility of witness’s testimony it is enough to indicate the source of actual knowledge.
Appendix #1 to the report
EXPERT OPINION
Moscow                                                                                                    May 26, 2006
I, R. P. Chernov, attorney at law, Moscow City Advocates’ Chamber, registration # 77/7277 in advocate Register of Moscow, with 9 years of work experience as a lawyer, was asked to give my expert opinion on legality of criminal prosecution and conviction of ANDREI YURIEVICH KOLMAKOV.
The opinion is given in the framework of an agreement on legal assistance for Kolmakov A. Yu., on May 19, 2006, customer — ROO “MHG”.
Materials of investigation.
1. Materials collected during 3-day visit to Tambov, namely:
- conspectus of materials of preliminary investigation on criminal case against A. Yu. Kolmakov;
- explanation by A. Yu. Kolmakov according to art. 86 CPC RF, art. 6 of Federal Law “On Advocate Activity and Advocacy in RF” on 5 pages;

- other materials;
2. Minutes of the session of the Lenin district court on December 22, 2005.
3. Sentence by Lenin district court of the city of Tambov on Decemver 19, 2005.
4. Cassational ruling of Tambov regional court on February 9, 2006.
5. Other information received from different sources according to art. 86 of CPC RF.
General information. Kolmakov A. Yu. was sentenced for 5 years 6 months of imprisonment according to art. 143, pt. 2, art. 150, pt. 4, art. 313 through art. 30 pt. 3 of CC RF. 

As a result of general analysis of materials of the criminal case I came to the conclusion of legality and validity of sentence of Lenin district court on December 19, 2006 from formal legal point of view and of unlawful of prosecution of Kolmakov at the stage of preliminary investigation.
According to the art. 15, pt. 2, 3 of the Criminal Procedure Code the court is not an organ of legal prosecution, it does not support neither prosecution nor defense. Function of prosecution, defense and judgment are separated. According to requirements of art. 73, pt. 1 (5, 6, 7) of CPC RF exonerative circumstances should be proven during execution of criminal procedure. Contradiction of art 73 and art. 14 of CPC RF is regulated by the rule lex specialis and does not cause collisions on law enforcement practice.
 Sentence on A. Yu. Kolmakov was passed on the ground of evidences collected by prosecution authorities of RF, and admissibility and relevance of the evidences was not litigated by the defense neither during preliminary hearing nor during investigation. Art. 88 of CPC RF16 does not describe special procedure of exclusion of evidences on court initiative. The question of legal responsibility in theory of law (both procedural and administrative) has not been solved clearly.
From this point of view the sentence seem to be lawful and justified. Thus, the following evidences completely prove implication of Kolmakov in the crime provided for by art. 142, pt. 2 of CC RF:
1. Shorthand reports of OTM ORCh 3rd division of FSB on TO “Bugging of telephone conversations” t.1 l.d. 180-216, where is discovered that A. Yu. Kolmakov performed general supervision on forging of signature lists.
2. Results of phonoscopic expertise (t. 2 l.d. 172-232) on the assumption of voluntary provision of samples for comparison (t.2 l.d. 172-232).
3. Minutes of additional questioning of Kolmakov in the presence of defense lawyer on May 13, 2006, where he admits guilty.
4. Testimony of accomplice A. S. Tolmachev, fixed during surrender (t.1 l.d.131-133) as well as during preliminary investigation. 

5. Testimony of other witnesses of the crime (more that 20 people).   At the same time it should be noted that testimonies of witnesses are different from testimonies of spectators in the framework of disposition of art. 75, pt. 2(2) CPC RF, for admissibility of witness’s testimony it is enough to indicate the source of actual knowledge.
II. At the same time, severe procedure violations were allowed in the case, they were not discovered neither during prosecutor’s supervision, nor during the trial. 

1. According to the art. 140 CPC RF criminal procedure is started only in the presence of appropriate cause and reason to do so. 

Officially the criminal procedure was started on January 31, 2004 by the deputy Prosecutor of Tambov Region, Senior Justice Advisor A. K. Bobrovsky against unknown persons on the ground of felony according to art. 142, pt. 2 of the Criminal Code of RF (forgery of voters signatures for candidates).
The cause to start the criminal procedure according to Decision on starting of a criminal procedure, was a statement of T. A. Shamova, received by UFSB in Tambov Region on January 29, 2004, # sh-87 (received by officer on duty A. D. Stukalov).In the text she directly indicates a person committed the crime, she also signed the warning on responsibility for deliberately false accusation — art. 306 CC RF.
According to the art. 21, pt. 2 CPC RF in every case of discovery of elements of crime prosecutor, investigator, agency of inquiry conduct measures provided for by the recent Code to establish circumstances of the crime, exposure of a guilty person or persons.
Omission is inadmissible for investigation agencies and prosecution offices. At the same time if investigation agency according their nature, functions and goals must repress the crime, publicly and privately documenting and formalizing future evidences, than prosecution offices must immediately perform prosecution. Initiating prosecution in case against unknown persons when in the statement (or report) a specific person committed the crime is indicated is unlawful and contradicting the spirit and meaning of criminal-procedure law in RF. 

The same position was taken by the Presidium of Higher Court of RF ion the case of member of Ul’yanovsk City Duma A. A. Kazberov.
2. Besides, it is clear from the material of the case that principles of objectivity and completeness were violated during initiating of the criminal case. Thus, in the decision on initiating of prosecution nothing is said about report of the head of ES UFSB of Tomsk region S. Ya. Poklad (reg. # 3/1-741 ns on January 31 2004) to the head of UFSB of Tomsk region M.V.Vlasenko, which stated that “during conducting of ORM on security of preparation and conducting the elections of the President of RF data was received evidencing for involvement of A.Yu.Kolmakov, born 1972, in organizing forgery of signature lists for payment.” Therefore, investigation against A.Yu.Kolmakov was conducted even before the statement of T.A.Shamova, sanction of Tambov Regional court for OTM on January 15, 2004 evidences the same. Coordinated actions of FSB and prosecutor’s office violated the right of Kolmakov for fair and objective trial and lawful legal prosecution. The case has been investigated with respect to unknown persons until May 13, 2006, many evidences obtained in this very period testify against A. Yu. Kolmakov. 

Evidences on a criminal case obtained with violations of the order of starting of criminal case are inadmissible and should not be the ground for prosecution. That is why I make a conclusion of impossibility bringing to account A. Yu. Kolmakov on the stage of preliminary investigation.
III. With respect to other corpus delicti it is worth to mention that experts hold similar position. 

From personal record and other data. According to unverified information, prosecution of A. Yu. Kolmakov is related to his public activity.  According to the available infoemation, A.Yu.Kolmakos, born in 1970, has not been convicted in court before. He has been the chairman of IPO “People’s Initiative” since 2001, is a graduate student of the Russian academy of Civil Service, an expert of federal organizations of USA, the chairman of “Green Party”, has higher degree in sociology by Tambov State University, is the owner of RMC “Russian Advertising”, a mentor-coordinator in a university. He was awarded by different officials of the Region, nominated by grants, headed different public organizations 

He was involved in organization of electoral campaign of the governor O. I. Betin, headed regional movement “MAY”, carried on practically all electoral campaigns in Tambov Region, most of them succesfully. He is well respected by the representatives of civil society and civil rights activists.
R.P.Chernov, attorney at law
� Address of V. Pisareva (Greenpeace Russia) to L.M.Alexeeva.


� For example, one of the last cases — the case of S.F.Borisov (co-chairman of Civil Union, director of Zheleznogorsk center on civil rights, supported N.A.Kartsev, chairman of party “Rodina”, candidate to Kursk Regional Duma in elections in March 2006), S.Yu.Nikiforov (member of communist party, canditate to Regional Duma), and V.I.Nikiforova (wife and companion of S.Yu.Nikiforov). They were accused according to art. 141, pt. 2 CC RF: impending to free expression of electoral rights by a citizen, conducted by a group of people on previous concert. Information from human right activist from Kursk A.Grachev.








� Sentence came into effect on February 9, 2006.


 � Information from the Statement of public and political organizations “On the attempt of punishment of the chairman of Interregional public organization for assistance to revival of the Russia’s provinces “People’s Initiative”  A. Yu. Kolmakov” received by MHG.


� On materials of Expert Opinion by attorney at law P.Chernov (see Appendix #1 to the report).


� Pt.3, p. 2, art. 86 ”Defence has a right to collect evidences by mean of: ... interviewing people with their consent...”


� Pt.3, p. 2, art. 86 ”Defence has a right to collect evidences by mean of: ... interviewing people with their consent...”


� Art. 86. Collection of evidences. 1. Collection of evidences is performed in the course of judicial procedure by investigator, examining official, prosecutor and court by means of investigative and other procedural actions provided for by the current Code. 2. Suspect, accused, victim, claimant and their representatives have right to collect and submit written documents and items to be attached to the case as evidences. 3. Defence has a right to collect evidences by mean of: 1) receiving items, documents and other information; 2)  interviewing people with their consent; 3) requesting official documents, reports, and other documents from federal and local authorities, public organizations, which must provide such documents or their copies".


� Art. 140. Cause and grounds for initiating of prosecution. 1. Causes to initiate prosecution are: 1) statement on an act of crime; 2) surrender; 3) report on executed or prepared act of crime, received from other sources. 2. Grounds for initiating of prosecution are presence of reasonable data, indicating elements of crime. 


� According materials of the criminal case (information of P. Chernov).


� Authors of the report decided not to disclose the name of the person on ethical reasons because prosecution against him or her was not initiated.


� P.Chernov. Expert opinion on May 26, 2006. 


� Art. 15. Competitiveness of parties... 2. Functions of prosecution, defense and judgment of criminal case are separated from each other and can not be placed on the same organ or person. 3. Court is not an organ of legal prosecution, it does not support neither prosecution nor defense. Court provides for necessary conditions for fulfillment of procedure duties by the parties and realization of their rights.


� Art. 73. Circumstances liable to prove: 1. During criminal prosecution is liable to prove: ...5) circumstances excluding criminality and punishably of an action; 6) circumstances mitigating and aggravating of punishment; 7) circumstances which could lead to exemption of criminal liability and punishment. 


� Art. 14. Presumption of innocence. 1. Accused considered innocent until his guilt is proven in the order provided for by the current Code and established in a valid court judgment. 2. Suspect or accused does not have to prove his innocence. Burden of proof of evidences against and disproof of evidences for suspect or accused lies on prosecution. 3. All doubts in guilty of accused which can not be rejected in the order established by the current Code are interpreted for accused. 4. Judgment of conviction can not be based on suggestions. 


� Art. 88. Rules for estimation of evidences. 1. Every evidence should be estimated from the point of view of relevance, admissibility, and credibility, and all collected evidences together — from the point of view of sufficiency for resolution of the case. 2In cases indicated in part 2 of art. 75 of the current Code, court, prosecutor, investigator, examining official recognizes evidence as inadmissible. 3. Prosecutor, investigator, examining official have the right to recognize evidence as inadmissible on petition of suspect, accused, or on their own. Evidence recognized as inadmissible can not be included in criminal information or indictment. 4. Court has the right to recognize evidence as inadmissible on petition of the parties or on its own in the order provided for by art. 234 and 235 of the current Code. 


� Art. 75, pt. 2. Inadmissible evidences. ...Inadmissible evidences are: testimony of victim, witness, based of suggestion, guess, gossip, and also testimony of witness who can not indicate the source if his or her knowledge;…








